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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

PRELIMINARY STATEMENT 

 The Probate Commissioner’s Recommendation for Order denying a request from Our 

Nevada Judges, Inc. (“ONJI”) to have cameras in the courtroom in the above-captioned matter 

should be entered.  The proceedings scheduled for September 10, 16, 17, 18, 19, 20, 23, and 24, 

2024 (the “September Proceedings”), are not open to the public. Consequently, the presumption 

under SCR 230(2) that all courtroom proceedings are subject to electronic coverage does not apply. 

Additionally, the Nevada Rules for Sealing and Redacting Court Records (“SRCR”) are 

inapplicable because these proceedings are expressly exempt, as they fall under Title 13 of the 

Nevada Revised Statutes. Therefore, the arguments advanced by ONJI that the Probate 

Commissioner clearly erred in denying its request to record the September Proceedings both aurally 

and visually are unsubstantiated, and its Objection should be overruled without further 

consideration.  

 To the extent that ONJI seeks not only review of the Probate Commissioner’s request of 

ONJI’s request for cameras in the courtroom, but also to attack collaterally the Court’s Order 

Sealing Proceedings and Closing Court Hearings (the “Sealing Order”), issued nearly seven (7) 

months ago, ONJI’s argument is both untimely and procedurally improper and should accordingly 

be disregarded. Nonetheless, should the Court decide to reconsider its Sealing Order, the decision 

should remain affirmed. ONJI’s Objection heavily relies on the Supreme Court of Nevada’s recent 

opinion in Falconi v. Eighth Jud. Dist. Ct., 140 Nev. Adv. Op. 8, 543 P.3d 92 (2024) (“Falconi”) 

asserting that the closure of the September Proceedings is inherently unconstitutional. However, 

the Supreme Court’s rationale in Falconi for invalidating the statute and rules at issue is not 

applicable here for several reasons: 

First, the Court expressly limited its Falconi ruling to the constitutionality of NRS 125.090, 

EDCR 5.2072, and EDCR 5.12, none of which are relevant here.  
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Second, unlike the trial court in Falconi, this Court made specific findings to support its 

conclusion that closed hearings in this case are warranted.  

Third, there is no constitutional right of access under the “experience and logic” test for 

equitable trust proceedings, meaning strict scrutiny does not apply.  The sealing of this case survives 

rational basis review. 

Fourth, even if a constitutional right of access were to exist, as acknowledged by our high 

Court, the openness of civil proceedings is only a presumption.1 Both this Court and the Probate 

Commissioner made specific findings to support a conclusion that there is a compelling interest to 

keep the September Proceedings closed. 

 For these reasons, ONJI’s Objection should be overruled.  

II. 

RELEVANT BACKGROUND 

The DOE I TRUST (the “Trust”) is a Nevada-domiciled trust and its Trustee, DOE 2, 

operates as a Nevada family trust company under Chapter 669A of the Nevada Revised Statutes. 

On October 30, 2023, DOE 1 filed a Verified Petition to Assume Jurisdiction Over Trust 

and for Declaratory Relief (the “Petition”), which requested an order admitting the Trust to the 

jurisdiction of the Court in accordance with NRS 164.010 and NRS 164.015.2 DOE 1 elected to 

invoke the right to redact and seal the Petition and all subsequent filings in this matter as to all 

“confidential information” as permitted under NRS 164.0413 and NRS 669A.256. 

On December 7, 2023, DOE 1 filed an Amended Verified Petition to Assume Jurisdiction 

Over Trust and for Declaratory Relief, which was supplemented on January 6, 2024 (the “Amended 

 
1  Indeed, the Supreme Court of the United States has yet to explicitly recognize a First 
Amendment right to access civil proceedings. Falconi, at 96. 
2  See Petition, at 1:15-24. 
3  At the time the Petition was filed, NRS 164.041 had not yet been added to the NRS by the 
Nevada Legislative Counsel Bureau and was then referred to as Section 13 of SB 407, signed into 
law on June 7, 2023.  



 

 - 4 -  
   
 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Petition”). The Amended Petition primarily seeks the Court’s ratification and approval of an 

amendment to the Trust provisionally enacted by DOE 2, the Trustee of the Trust. 

On December 20, 2023, DOE 2 filed a Joinder to Verified Amended Petition to Assume 

Jurisdiction Over Trust and for Declaratory Relief and Trustee’s Petition to Assume Jurisdiction 

Over Trust.  

On January 12, 2024, DOES 3-8 filed Objections to the Amended Petition. DOES 3-8 

dispute the validity and enforcement of the provisionally-enacted trust amendment and have 

therefore objected to its ratification. 

On January 15, 2024, DOE 9 filed a Response and Partial Joinder to the Verified Petition to 

Assume Jurisdiction Over Trust and For Declaratory Relief, as Amended and Supplemented. 

On January 26, 2024, the Court entered its Order Sealing Proceedings and Closing Court 

Hearings after considering DOE 1’s request to seal the proceedings within the Petition, and the 

evidence in support thereof, and there being no objections to the request.   

On February 20, 2024, the Court determined that an evidentiary hearing on all triable issues 

should be scheduled on an expedited basis under NRS 16.025(1).   

On August 16, 2024, ONJI submitted to the Court a request for permission to audio and 

video record the September Proceedings (the “ONJI Recording Request”). 

On August 16, 2024, Robert A. Conrad dba THIS IS RENO (“Conrad”) also submitted a 

request for permission to audio and video record the September Proceedings (“the “Conrad 

Recording Request”). 

On August 19, 2024, the Probate Commissioner entered Recommendations to deny the 

ONJI Recording Request and the Conrad Recording Request (collectively, the “Recording 

Requests”). 

On August 21, 2024, ONJI filed the instant Objection to which Conrad joined.  

On August 23, 2024, ONJI filed essentially the same objection as it did on August 21, 2024, 

but instead titled the same as a “Request for Judicial Review and Objection to Probate 



 

 - 5 -  
   
 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Commissioner’s Amended Recommendation,” (“Request for Judicial Review”) to which Conrad 

also joined. 

This Response responds to both ONJI’s August 21, 2024, Objection, and Conrad’s joinder 

thereto; and ONJI’s August 24, 2024, Request for Judicial Review, and Conrad’s joinder thereto. 

III. 

STANDARD OF REVIEW 

“The burden of proof is on the party attacking or resisting the recommendation to show that 

the final decision is invalid[.]”4 “Except as to matters of law, the findings of fact and 

recommendation of the probate commissioner will not be disturbed, unless they are clearly 

erroneous.”5 “A finding is ‘clearly erroneous’ when although there is evidence to support it, the 

reviewing court on the entire evidence is left with the definite and firm conviction that a mistake 

has been committed.”6 

IV. 

ARGUMENT 
A. THE PROBATE COMMISSIONER DID NOT COMMIT CLEAR ERROR BY RECOMMENDING 

THAT THE RECORDING REQUESTS BE DENIED. 

1. Applicable Law 
 

By Nevada Supreme Court Rule, “the use of cameras, cellular phones or other electronic 

devices to photograph or record courtroom proceedings without the express permission of the judge 

is prohibited[.]”7As correctly observed by the Probate Commissioner, in Nevada, there is no 

presumption in favor of electronic coverage in closed proceedings.8 Further, there is no First 

 
4  WDCR 57.3(10) 
5  WDCR 57.3(11). 
6  Unionamerica Mortg. & Equity Tr. v. McDonald, 97 Nev. 210, 211–12, 626 P.2d 1272, 
1273 (1981) (citing United States v. U.S. Gypsum Co., 333 U.S. 364, 395, 68 S. Ct. 525, 542, 92 L. 
Ed. 746 (1948)). 
7  SCR 229(2)(b). 
8  See Findings of Fact and Conclusions of Law, at 2:10-13, citing SCR 230(b). 
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Amendment right for the press to use camera or other electronic media in the courtroom.  As the 

Supreme Court explained: 

It is said, however, that the freedoms granted in the First Amendment extend a 
right to the news media to televise from the courtroom, and that to refuse to honor 
this privilege is to discriminate between the newspapers and television. This is a 
misconception of the rights of the press.9  

This rule has been followed by circuit courts around the country.10   

2. The Probate Commissioner’s findings support his recommendation to deny the 
recording of the September Proceedings. 

SCR 230(2) states in relevant part: 

Under these rules, there is a presumption that all courtroom proceedings that are 
open to the public are subject to electronic coverage. (Emphasis added). 

Under its plain terms, SCR 230(2)’s presumption only applies when proceedings are open to the 

public. Although the Probate Commissioner was not required to consider the SCR 230(2) factors 

because the September Proceedings are closed to the public, he did so anyway, reasoning that the 

factors are “an adequate guide to assist the Court in weighing the impacts of electronic coverage 

against the right of the media to cover court proceedings.”11 The Probate Commissioner found that 

electronic coverage of the September Proceedings would not substantially impact the rights of the 

parties to a fair trial, nor would it district participants or detract from the dignity of the 

proceedings.12 Further, the Probate Commissioner found that the Court’s physical facilities are 

 
9  Estes v. Texas, 381 U.S. 532, 539 (1965).  See also Nixon v. Warner Communications, 435 
U.S. 589, 610 (1978) (finding again that “there is no constitutional right to have…testimony 
recorded and broadcast.”). See also Radio Television News v. U.S. Dist. Court, 781 F.2d 1443 (9th 
Cir. 1986). 
10  See, e.g., United states v. Kerley, 753 F.2d 617, 621 (7th Cir 1985) (“[E]xclusion of cameras 
from federal courtrooms is constitutional”); Rice v. Kempker, 374 F.3d 675, 678 (8th Cir. 2004) 
(“[T]he First Amendment does not protect the use of video cameras or any other cameras, or, for 
that matter, audio recorders in the execution chamber”); Combined Communications Corp v. 
Finesilver, 672 F.2d 818, 821 (10th Cir. 1983) (The First Amendment Does not guarantee the media 
a constitutional right to televise inside a courthouse”).  
11  See Findings of Fact and Conclusions of Law, at 2:13-15. 
12  Id., at 2:16-19, referring to SCR 230(2) factors (a) and (d), and (e). 
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adequate for electronic coverage.13 However, the Probate Commissioner recommend denial of the 

Recording Requests due to the weight he appropriately gave to the parties’ privacy rights as 

protected by statute, and safety and well-being of the parties and witnesses: 

The Court does find that electronic coverage would infringe on the parties’ rights 
to privacy as protected under NRS 164.041 and NRS 669A.256, however. 
Furthermore, the Court finds that electronic coverage could have an impact on 
the safety and well-being of the parties and witnesses. Taking up this latter factor, 
certain parties and witnesses in this case are nationally prominent figures who 
have received significant media attention in the past. Electronic coverage of the 
hearings in this case could expose these persons’ whereabouts, travel plans, and 
other information that could be exploited by malicious actors. This factor, then, 
weighs against electronic coverage more than it would in a case where the parties 
were persons unknown to the general public, and by itself could be sufficient 
grounds to deny the instant request.14  

 

The Probate Commissioner also appropriately gave the most weight to the parties’ privacy 

rights protected by NRS 164.04115 and NRS 669A.25616 because the September Proceedings, if 

covered by the media, “will certainly and necessarily reveal this confidential information to the 

public [and that] [d]oing so would render the protections of NRS 164.041 and NRS 669A.256 

meaningless and would subvert the intent of the legislature in enacting those statutes, not to mention 

 
13  Id., referring to SCR 230(2) factor (e). 
14  Id., referring to SCR 230(2) factors (b) and (c).  
15  NRS 164.041(4) (“As used in this section, “confidential information” includes: (a) Trust 
instruments, inventories, accountings and reports; (b) The names and addresses of trust settlors and 
beneficiaries; (c) Trust dispositive terms, including, without limitation: (1) The identity and 
amount of distributions or gifts; and (2) Powers of appointments; (d) Corporate and company 
records relating to trusts; (e) Personally identifying information, including, without limitation, 
social security numbers and dates of birth; and (f) Any other information the court deems 
confidential, if the interest in protecting the confidentiality of the information outweighs the public 
interest in accessing such information. 
16  NRS 669A.256(1) In any court proceeding relating to a trust or estate, the family trust 
company, licensed family trust company, other fiduciary of the trust, settlor or any beneficiary, may 
petition the court to order the following trust documents to be sealed: (a) Any trust instruments;(b) 
Any inventories; (c) Any accounts; (d) Any statements filed by a fiduciary; (e) Any annual reports 
of a fiduciary; (f) Any final reports of a fiduciary; (g) All petitions, exhibits, objections, pleadings 
and motions relevant to the trust or its administration; and (h) All court orders. 
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the reasonable expectation of the parties.”17 The intent of the Legislature in this regard is overt as 

demonstrated by plain language of NRS 164.041 and NNS 669A.256, but is also supported by the 

legislative history which underscores the goals of protecting not only privacy, but also the well-

being of settlors, beneficiaries, and trustees.18  

The above demonstrates that the Probate Commissioner engaged in a thoughtful and 

material analysis of the SCR 230(2) factors and made his recommendation based on the same. The 

record is devoid of evidence that the Probate Commissioner committed any mistake in his findings 

and conclusions. Accordingly, the Objection should be overruled.  

B.  THE SEPTEMBER PROCEEDINGS ARE APPROPRIATELY CLOSED TO THE PUBLIC. 

The Objection presently before the Court is an objection to the Probate Commissioner’s 

recommendation to deny the Recording Requests. The scope of this Court’s review should therefore 

be limited to just that issue.19 However, should the Court entertain ONJI’s collateral attack of the 

Sealing Order, the Court should first consider whether the attack is properly before the Court and 

its timeliness. For the reasons below, it is not. And even if this Court were to engage in a review 

the Sealing Order for reconsideration, it should affirm, even after a full evaluation of the Supreme 

Court’s recent Falconi decision.  

1. The Objection to the Sealing Order is untimely and procedurally improper. 

The Nevada Rules of Civil Procedure, which apply in trust proceedings unless they conflict 

with other rules or statutes,20 generally limit relief from an order to circumstances where there is 

 
17  See Findings of Fact and Conclusions of Law, at 3:9-11, 4:16-21.  
18  See infra. 
19  WDCR 57.3(8) (“Upon filing of a timely request for judicial review, the matter will be 
transferred to the probate judge. Such review will be subject to limited review by the probate 
judge.”). 
20  See NRS 155.180. Applicability of laws and rules regulating civil actions and appeals. 
Except as otherwise provided in this title, all the provisions of law and the Nevada Rules of Civil 
Procedure regulating proceedings in civil cases apply in matters of probate, when appropriate, or 
may be applied as auxiliary to the provisions of this title. 
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mistake, inadvertence, surprise, excusable neglect, newly discovered evidence, or fraud.21 A district 

court may also reconsider a previously decided issue if the issue is clearly erroneous.22 Even then, 

motions seeking such relief must be made within a reasonable time, and no more than 6 months 

after the date of the notice of entry of the order.23 The Supreme Court notes that “[o]nly in very rare 

instances in which new issues of fact or law are raised supporting a ruling contrary to the ruling 

already reached should a motion for rehearing be granted.”24 Moreover, even to consider such a 

request in the Second Judicial District Court, the complaining party must first file a motion 

requesting leave of court for reconsideration, after notice of such motion is given to the adverse 

parties.25  

Here, nearly seven (7) months have passed since the entry of the Court’s Sealing Order, and 

no motion for leave has been filed for the Court to reconsider the same. Accordingly, to the extent 

that this Court treats ONJI’s Objection as a motion to reconsider the Sealing Order, the same should 

be denied as both untimely and procedurally improper.  

2. Under the “Experience and Logic Test,” there is no Constitutional right to access 
the September Proceedings. 

Even if the Court reconsiders the merits of its prior Sealing Order, it should reject ONJI’s 

challenge. “Given the ‘constant tension between the interest in public disclosure and privacy 

concerns,’ courts generally use the ‘experience and logic test’ to determine whether there is a 

constitutional right of access.”26 “Under this test, courts consider ‘whether a proposed right reflects 

a well-developed tradition of access to a specific process and whether the right ‘plays a significant 

 
21  NRCP 60(b). 
22  Masonry and Tile Contractors Ass’n v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941 
P.2d 486, 489 (1997). 
23  NRCP 60(c)(1). 
24  Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976). 
25  WDCR 12(8) and DCR 13(7). 
26  Falconi, at 96 (quoting News Servs. v. Brown, 908 F.3d 1063, 1069-70 (7th Cir. 2018). The 
“Experience and Logic test” is also referred to as the “Press-Enterprise test.”  
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role in the functioning of the particular process in question.’”27 Accordingly, if the “experience and 

logic” test is not satisfied, strict scrutiny does not apply because there is no constitutional right at 

issue.  Rather, rational basis review applies.28 

In Falconi, the Supreme Court applied strict scrutiny when reviewing NRS 125.080,29 

EDCR 5.207,30 and EDCR 5.21231 because it concluded that under the experience and logic test, 

 
27  Id. (internal citations omitted) (emphasis added). 
28  Id. at 102 (Stiglish, J., dissenting). 
29  See NRS 125.080. Trial of divorce action may be private. 1. In any action for divorce, the 
court shall, upon demand of either party, direct that the trial and issue or issues of fact joined 
therein be private. 2. Except as otherwise provided in subsection 3, upon such demand of either 
party, all persons must be excluded from the court or chambers wherein the action is tried, except: 
(a) The officers of the court; (b) The parties; (c) The counsel for the parties; (d) The witnesses for 
the parties; (e) The parents or guardians of the parties; and (f) The siblings of the parties. The court 
may, upon oral or written motion of either party, order a hearing to determine whether to exclude 
the parents, guardians or siblings of either party, or witnesses for either party, from the court or 
chambers wherein the action is tried. If good cause is shown for the exclusion of any such person, 
the court shall exclude any such person from the court or chambers wherein the action is tried. 
(Emphasis added). 
30  See EDCR 5.207. Complaints for custody. Unless otherwise ordered, a case involving a 
complaint for custody or similar pleading addressing child custody or support between unmarried 
parties shall be construed as proceeding pursuant to NRS Chapter 126 (Parentage), and the issue of 
parentage shall be addressed at the first hearing and in a written order in the case. 
31  See EDCR 5.212. Trial and hearings may be private. (a) Except as otherwise provided 
by another rule or statute, the court shall, upon demand of either party, direct that the 
hearing or trial be private. (b) Except as otherwise provided in subsections (c) or (d), upon such 
demand of either party, all persons must be excluded from the court or chambers wherein the action 
is tried, except: (1) The officers of the court; (2) The parties; (3) The counsel for the parties and 
their staff (4) The witnesses (including experts) (5) The parents or guardians of the parties; and 
(6) The siblings of the parties. (c) The court may, upon oral or written motion of either party or on 
its own motion, exclude the parents, guardians, or siblings of either party, or witnesses for either 
party, from the court or chambers wherein the hearing or trial is conducted. (d) If the court 
determines that the interests of justice or the best interest of a child would be served, the court may 
permit a person to remain, observe, and hear relevant portions of proceedings notwithstanding the 
demand of a party that the proceeding be private. (e) The court shall retain supervisory power over 
its own records and files, including the electronic and video records of proceedings, and possesses 
inherent authority to deny public access when justified. Unless otherwise ordered or required by 
rule or statute regarding the public’s right of access to court records, the record of a private hearing, 
or record of a hearing in a sealed case, shall be treated as confidential and not open to public 
inspection. Parties, their attorneys, and such staff and experts as those attorneys deem necessary are 
permitted to retain, view, and copy the record of a private hearing for their own use in the 
representation. Except as otherwise provided by rule, statute, or court order, no party or agent shall 
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the press and the public have a constitutional right of access to divorce and child custody 

proceedings.32 Regarding the “experience” portion of the test, the Court noted that historically under 

the English common law, there was a presumption of open proceedings: 

The presumption of open proceedings is grounded in both history and logic, as 
“the tradition of openness can be traced back to sixteenth-century English 
common law, which carried over to colonial America … [and] existed as common 
practice before the United States Constitution was ratified.”33 

The Court then went on to conclude that the presumption of open proceedings applies to civil 

proceedings, including certain family law proceedings.34 Importantly, the Supreme Court was 

careful to point out that its opinion only concerned divorce and child custody proceedings 

proceedings and the constitutionality of NRS 125.080, EDCR 5.2072, and EDCR 5.212.35  

 The statute and local court rules at issue in Falconi permitted the automatic closure of 

divorce and child custody cases upon the request of a party. The Supreme Court concluded that the 

statute and rules could not survive strict scrutiny because they afforded the district court no 

discretion to weigh public and privacy concerns for a determination of whether a closure would be 

 
distribute, copy, or facilitate the distribution or copying of the record of a private hearing or hearing 
in a sealed case (including electronic and video records of such a hearing). Any person or entity 
that distributes or copies the record of a private hearing shall cease doing so and remove it from 
public access upon being put on notice that it is the record of a private hearing. (Emphasis added). 
32  Id., at 96. 
33  Id., at 97 (citing Stephens Media, LLC v. Eighth Jud. Dist. Ct., 125 Nev. 849, 859, 221 P.3d 
1240, 1247 (2009)). 
34  Id., at 97 (citing NBC Subsidiary (KNBC-TV), Inc. v. Superior Ct., 20 Cal.4th 1178, 86 
Cal.Rptr.2d 778, 980 P.2d 337, 359-61 (Cal. 1999); W. Thomas McGough, Jr., Public Access to 
Divorce Proceedings: A Media Lawyer’s Perspective, 17 J. Am. Acad. Matrim. Law, 29, 31 (2001), 
and other authorities). 
35  Id., at n. 2 (“We note that this opinion only concerns the constitutionality of NRS 125.080, 
EDCR 5.207, and EDCR 5.212. When in this opinion we refer to family law and/or family court 
proceedings, those terms do not include juvenile proceedings under NRS Title 5 – Juvenile 
Justice.”). This is presumably because “experience” does not support application of open 
administration of justice for certain proceedings, such as juvenile justice proceedings. See, e.g., 
State v. S.J.C. 183 Wash.2d 408, 352 P.3d 749 (Wash. 2015) (holding that experience and logic did 
not support application of open access to juvenile justice records).  
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narrowly tailored to serve a compelling interest.36 Accordingly, NRS 125.080, EDCR 5.2072, and 

EDCR 5.212 were declared unconstitutional.  

In this case, the Court’s decision to close the September Proceedings – those ONJI claims a 

right to access – is not subject to strict scrutiny. Unlike the family law proceedings at issue in 

Falconi, the trust proceedings at issue here are deeply rooted in equity and were historically treated 

as private matters, outside the purview of the English common law courts. Unlike general civil law, 

which emerged from the English common law, trust proceedings were overseen by the Court of 

Chancery, known as “the birthplace of equity.” 37 It was the courts of equity that first recognized 

the trust as a legal institution,38 and as noted by the United States Supreme Court, they “had 

exclusive jurisdiction over virtually all actions by beneficiaries for breach of trust.” 39 

A thorough summary of the formation and historical development of the English Court of 

Chancery can be found in Section II of Our Inquisitorial Tradition: Equity Procedure, Due Process, 

and the Search for an Alternative to the Adversarial, 90 Cornell L. Rev. 1181 (2005). Unlike the 

oral and adversarial common-law tradition, the English Chancery Court’s framework was 

inquisitorial rather than adversarial.40 Common practice included masters appointed by the Court 

taking witness testimony outside the courtroom on an ex parte, “secrecy-oriented” basis:41  

Testimonial evidence in chancery was distinctive not only because of its written 
nature but also because it was taken privately or, as contemporary commentators 
frequently stated, “secretly.” It was taken, in other words, in a closed room, rather 
than in open court, such that the parties, their lawyers, other witnesses, and 
ordinary members of the public would be unable to hear it. It was only after all 
the testimony in the case had been gathered and the court had ordered its 

 
36  Id., at 96. 
37  Amalia D. Kessler, Our Inquisitorial Tradition: Equity Procedure, Due Process, and the 
Seach for an Alternative to the Adversarial, 90 Cornell L. Rev. 1181, 1199 (2005) (citing Robert 
Wyness Millar, Civil Procedure of the Trial Court in Historical Perspective, 23-26 (1952)). 
38  George Gleason Bogert, George Taylor Bogert, & Amy Morris Hess, Bogert’s The Law of 
Trusts and Trustees § 870 (2024). 
39  Mertens v. Hewitt Associates, 508 U.S. 248, 256, 113 S.Ct. 2063, 2068 (1993). 
40  90 Cornell L. Rev. 1181, 1194 (internal citations omitted). 
41  Id. 
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publication that anyone other than the officers responsible for questioning the 
witnesses would finally learn of its content.42  

As further observed by Professor Kessler, “[o]ne of the main reasons why equity 

traditionally relied on court-appointed officers to take testimony, rather than permitting the parties 

to do so themselves, was to guarantee its secrecy until publication.”43 “Within this framework, 

masters were legitimized and constrained by these fundamental structuring principles of secrecy.”44 

This concept of secrecy in equitable proceedings carried over to American law and can be 

observed in many places, including the judicial opinions of James Kent, author of the famous 

Commentaries on American Law and Chancellor to the New York Court of Chancery,45 opinions 

from other contemporary courts,46 and the Rules of Practice for the Courts of Equity in the United 

States, initially adopted in 1822.47  

 In more recent times, courts sitting in equity for trust disputes still recognize the private and 

confidential nature of trust administration. For example, in Matter of Trust Created by Johnson, the 

Superior Court of New Jersey considered whether a party, as a member of the public at large or as 

a remote contingent beneficiary had a right to access private financial and business records of 

another beneficiary, which were used to make a discretionary distribution of principal and income. 

As to the party’s claim of entitlement as a member of the public, the court held that, “[a]bsent 

 
42  Amalia D. Kessler, Inventing American Exceptionalism, Yale University Press (2017) 
43  Id., at 1217.  
44  Id., at 1218. 
45  For example, in Remsen v. Remsen, 2 Johns. Ch. 495 (N.Y. Ch. 1817), Chancellor Kent 
stated that “examinations in chief are not permitted after publication [because] there is a very great 
danger of abuse from public examinations, but which parties are enabled to detect the weak parts 
of the adversary’s case, or of their own, and to hunt up or fabricate testimony to meet the pressure 
or exigency of the inquiry.” 
46  For example, in Gass v. Stinson, 10 F. Cas. 70 (C.C.Mass.1837), Justice Story “reaffirmed 
the longstanding and fundamental tenet of equity jurisprudence that the veracity of witness 
testimony was to be ensured by maintaining the utmost secrecy.” 90 Cornell L. Rev. 1181, 1221. 
47  See Rule 28 of the Federal Equity Rules of 1822, which provided that parties were examined 
by commissioners appointed to take testimony or before a master examiner; and Rule XXXIII, 
which provided that in cases where Federal Equity Rules or the rules of the Circuit Couts did not 
apply, the court “shall be regulated by the practice of the High Court of Chancery in England.” 
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present of such important issues [such as health, safety, or consumer fraud], the general public’s 

right to inspect sealed private documents relating to a person’s personal finances is highly 

suspect.”48 The court further held that the trust at issue was created for a specific beneficiary and 

her heirs and was therefore “a private matter not infected with any meaningful degree of public 

interest.”49  Looking at the historical origins of modern trust litigation, experience does not support 

a constitutional right of access. Because ONJI cannot satisfy the “experience” portion of the test, 

its request for access must be denied.50 

But even if the Court were required to consider the “logic” prong of the test, it also fails. 

The “logic” prong asks whether open “proceedings play a significant role in the functioning of” the 

government.51  In Falconi, the Supreme Court concluded that “having open family law proceedings 

is important because many family law parties appear pro se and open proceedings provide such 

litigants with examples of what they can expect in their own case.”52  There are no similar interests 

here.53 There is no evidence in the record that parties in trust proceedings proceed pro per, nor do 

trust proceedings—which pertain specifically to an intended distribution of assets outside the 

probate system—implicate the functioning of the government.  On the contrary, providing public 

access to trust proceedings would undermine the very purpose of those proceedings: distributing 

assets outside of probate (and the public eye). 

 
48  Matter of Trust Created by Johnson, 299 N.J.Super. 415, 423 (N.J.Super.A.D.,1997). 
49  Id. 
50  See, e.g., United States v. Gonzales, 150 F.3d 1246, 1258 (10th Cir. 1998) (“This conclusion 
could end our analysis on the ground, adopted by some courts, that the Press-Enterprise II analysis 
requires both the experience and logic prongs to be satisfied.”). 
51  Falconi, at 98.  See also United States v. Guerrero, 693 F.3d 990, 1001 (9th Cir. 2012) (“The 
“logic” element inquires “whether public access plays a significant positive role in the functioning 
of the particular process in question.”) (quoting Press–Enterprise II, 478 U.S. at 8)). 
52  Id. at 99. 
53  In fact, trustees are required to be represented by counsel in Nevada. See Guerin v. Guerin, 
116 Nev. 210, 213-214, 993 P.2d 1256 (2000) (“A proper person … is not permitted to represent 
an entity such as a trust.”) 
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In conclusion, the September Proceedings, which ONJI seeks to access, do not meet the 

“experience and logic” test, and therefore, no constitutional right to access these proceedings exists. 

Unlike divorce and child custody cases, which have historically been open to the public, trust 

proceedings have their roots in the Court of Chancery and have long been treated as private matters. 

The equitable nature of trust administration, with its emphasis on confidentiality and the protection 

of sensitive information, underscores the lack of a well-established tradition of public access. As 

such, the closure of these proceedings is not subject to strict scrutiny, and the Court's decision to 

deny access should be upheld as rational basis for maintaining the privacy and integrity of the trust 

process. The preservation of these principles is essential to safeguarding the rights and well-being 

of the parties involved and aligns with the broader legislative intent to protect private trust matters 

from unnecessary public exposure. 

3. Even if strict scrutiny were to apply, the Court’s closure of the September 
Proceedings is necessary to protect a compelling interest. 

The Sealing Order should be affirmed, whether or not strict scrutiny applies to the closure 

of the September Proceedings, as it is essential to protect the settlor, beneficiaries, trustees, and 

other witnesses. This protection is crucial to prevent the disclosure of highly sensitive and 

confidential information—information that the Legislature has repeatedly deemed more important 

than the traditional public right of access to court proceedings.54 

Under Falconi, in order to over the presumption of open court access, “one must show three 

things: (1) closure serves a compelling interest; (2) there is a substantial probability that, in the 

absence of closure, this compelling interest could be harmed; and (3) there are no alternatives to 

closure that would adequately protect the compelling interest.”55 

 

 

 
54  See Falconi, at 99 (“Once the presumption of a constitutional right of access attaches, that 
presumption can only be overcome if closure is essential to preserve higher values and is narrowly 
tailored to serve those interests.”) (internal citations and quotations omitted).  
55  Id., at 99 (citing Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 13-14 (1986)). 
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i. Closure of the September Proceedings serves a compelling interest. 

Compelling reasons to seal court records have been found when the “court files might have 

become a vehicle for improper purposes, such as the use of records to gratify private spite, promote 

public scandal, circulate libelous statements, or release trade secrets.”56  There is likewise good 

cause to seal material involving “nonpublic financial information, and third-party confidential 

information.”57  The Nevada Legislature has recognized the privacy interest inherent in the financial 

information that trust litigation entails. 

The Legislature’s focus on preserving confidentiality in trust proceedings and protecting 

settlors, beneficiaries, and trustees is long-standing. NRS 669A.256 was enacted over nine years 

ago via SB 384. As Committee Policy Analyst Kelly Richard explained during the legislative 

session: “[NRS 669A.256] provides for the confidentiality of certain trust documents in a court 

proceeding to protect their confidentiality.”58 G. Barton Mowry, Esq., of Maupin Cox and LeGoy, 

was invited by the Assembly to explain the proposed confidentiality amendments to NRS 669A. 

Mr. Mowry stated in relevant part: 

Mr. Mowry: Several of the family trust companies that have moved to Nevada 
have established offices here. They hire locally and provide good-paying, white-
collar jobs. They also become active and generous citizens of the state of Nevada. 
Many times they prefer to fly below the radar, because of the names of the 
individuals involved. There are security issues dealing with families of this level 
of wealth. I had one kidnapping for ransom in my client base from some years 
back. Their employees are often discouraged from even telling for whom the 
work.59  

 
56  Kamakana v. City & Honolulu, 447 F.3d 1172, 1179 (9th Cir. 2006) (cleaned up). 
57  Hurd v. Espinoza, 34 A.3d 1084 (Del. 2011); Charles v. Portfolio Recovery Assocs., LLC, 
654 F.Supp.3d 1153, 1157 (D.Or.2023) (allowing sealing of certain records that contain “specific 
proprietary information about the purchase price and financial value” of assets); See also Rock Bay, 
LLC v. Eighth Judicial Dist. Court of State, 129 Nev. 205, 298 P.3d 441 (2013) (cleaned up). 
(recognizing in the context of a discovery dispute hat “public policy suggests that…financial status 
[should] not be had for the mere asking.”). 
58  See May 11, 2015, Minutes of the Meeting of the Assembly Committee on Commerce and 
Labor, Seventy-Eighth Session, at pp. 17-18, attached hereto as Exhibit 1. 
59  See May 1, 2015, Minutes of the Meeting of the Assembly Committee on Commerce and 
Labor, Seventy-Eighth Session, at p. 40, attached hereto as Exhibit 2. 
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More recently, NRS 164.041, enacted in June of 2023 as Section 13 of SB 407, permits 

parties in trust proceedings to redact and file under seal certain information defined a “confidential 

information” without a prior court order. By statutory definition, “confidential information” 

includes (a) trust instruments, inventories, accountings and reports; (b) the names and addresses of 

trust settlors and beneficiaries; (c) trust dispositive terms, including, without limitation: (1) the 

identity and amount of distributions or gifts; and (2) powers of appointments; (d) corporate and 

company records relating to trusts; (e) and personally identifying information, including, without 

limitation, social security numbers and dates of birth.60 Additionally, the Court has discretion to 

deem any other information confidential “if the interest in protecting the confidentiality of the 

information outweighs the public interest in accessing such information.”61 

As reflected in the May 5, 2023, Minutes of the Meeting of the Assembly Committee on 

Judiciary, SB 407 underwent eighteen months of vetting and had been approved by both the State 

Bar Board of Governors and the State Bar Probate and Trust Section.62 Alan D. Freer, Esq., Co-

Chair of the Legislative Committee of the Probate and Trust Section,63 was invited by the Assembly 

to explain the rationale for various sections of SB 407, including Section 13 which ultimately 

became codified as NRS 164.041: 

Mr. Freer: Rights to privacy to protect against identify theft are all new to the 
area of probate; unfortunately, thieves and scammers have become savvy to 
checking probate court records for potential victims who have inherited money. 
Absent updates, we find that the current laws require mandatory disclosure of 
highly sensitive materials, of not only address, names of beneficiaries, but also 
amounts that they would be receiving. With the advent of open online access to 
court records, thieves and scammers can gain access to the sensitive information 
without a lot of effort because it is all electronically searched and easily access. 
This puts our seniors, young people, and all of us at risk. 

… 

 
60  NRS 164.041(4)(a)-(e).  
61  NRS 164.041(4)(f). 
62  See May 5, 2023, Assembly Committee on Judiciary Meeting Minutes, at p. 3, attached 
hereto as Exhibit 3. 
63  It should be noted that the other Co-Chair of the Legislative Committee was Michaelle D. 
Rafferty, Esq., counsel of record for DOE 1 in the instant proceeding.  
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There are four general objectives with S.B. 407 (R1): one, clarify laws relating to 
trusts and estates; two, remain current as one of the top three leading jurisdictions 
for trust and estates; three, streamline the probate and trust administration 
process; and four, shore up safeguards to prevent abuses. 
 
Section 13 is drafted to streamline the court process and further protect 
beneficiaries of trusts from having their private information become public. 
These sections provide a statutory right in favor of those beneficiaries to keep 
confidential certain information relating to a trust that otherwise would be 
required to be disclosed as public record in trust proceedings. Presently, such 
disclosures are open to public view until a motion to seal is granted by the court, 
which, often down here in Clark County especially with the advent of COVID-
19, is a lag time of approximately three to four months before a court can hear 
and enter an order in probate proceedings. This statute or this section would allow 
for that information to become confidential at the outset.  
… 
The district court under this section would still have discretion and final say 
regarding the privacy of information; it just provides an automatic and temporary 
confidentiality issue until the matter comes before the court.64 

Allowing certain confidential and sensitive information to be redacted and sealed without 

first obtaining a court order is crucial in preventing scammers, thieves, and other malicious actors 

from accessing this information in publicly available court records before protective measures are 

in place. Safeguarding all Nevada residents, particularly vulnerable groups like the elderly, from 

the dissemination of information in which the public and press have no legitimate interest, is 

undeniably a compelling interest.65  

Moreover, there is a particularized two-fold rationale for protecting confidential information 

relating to trusts administered by Nevada family trust companies.  

First, the enactment of Chapter 669A in 2009 resulted in the family trust becoming “the 

preferred vehicle nationwide for wealth families to manage family wealth for multiple generations 

and in particular, to provide for business succession. Since then, Nevada has been in a competitive 

 
64  See Ex. 3, at pp. 4, 6. 
65  See, e.g., Mancheski v. Gabelli Group Capital Partners, 835 N.Y.S. 595, 598 (N.Y.A.D. 2 
Dept. 2007) (holding that there was a compelling interest in sealing the documents containing a 
party’s proprietary financial information because disclosure could harm the private corporation's 
competitive standing); Co. Doe v. Pub. Citizen, 749 F.3d 246, 269 (4th Cir. 2014) (compelling 
interests include “protecting the privacy rights of trial participants such as victims or witnesses”)  
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race in this market.”66 To remain competitive with jurisdictions such as Tennessee, New 

Hampshire, Alaska, Delaware, and South Dakota, preserving the confidentiality of trust companies 

is essential. Nevada, through its Legislature, attempted to take a “middle ground” approach to the 

treatment of private information in court proceedings which ultimately gives courts discretion to 

redact and/or seal more information than NRS 164.041 expressly authorities provided that courts 

first determine that the interest in protecting confidential information “outweighs the public interest 

in accessing such information.”67  

Second, family trust companies – like DOE 2 – typically manage significant family wealth, 

whose principals and family members are at an increased risk if private and sensitive information 

were to be made public.68 Here, the Probate Commissioner is keenly aware of this reality given his 

concern that press coverage of the hearing “could expose these persons’ whereabouts, travel plans, 

and other information that could be exploited by malicious actors.”69     

It is important to note that the press played a role in shaping NRS 164.041. In fact, a friendly 

amendment was introduced in response to concerns raised by the Nevada Press Association, which 

feared that the original language of the statute granted courts overly broad discretion to classify 

additional information as “confidential.” To address these concerns, the amendment introduced an 

added requirement for courts to balance the public’s interests when deciding whether to redact 

 
66  See Ex. 2, at pp. 39-40. See also Klabacka v. Nelson, 133 Nev. 164, 177, 394 P.3d 940, 951 
(2017) (Explaining that Nevada law explicitly protects spendthrift trust assets from the personal 
obligations of beneficiaries, including child and spousal support obligations, as part of the 
Legislature’s effort “to make Nevada an attractive place for wealthy individuals to invest their 
assets, which, in turn, provides Nevada increased estate and inheritance tax revenues.”). 
67  NRS 164.041(4)(f).  
68  See Ex. 2, at p. 40. 
69  See Findings of Fact and Conclusions of Law, at 2:21-3:8. 
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and/or seal information beyond what is specifically enumerated in the statute.70 The amendment is 

highlighted in green font below:71  

 
Finally, in promulgating its rules, the Supreme Court of Nevada recognized that certain 

cases should not fall under its general policy that all court records in civil actions should be available 

to the public. Indeed, the SRCR explicitly exempts many types of cases, including trust 

proceedings: 

SRCR 1(4) Scope. These rules apply to all court records in civil actions, regardless 
of the physical form of the court record, the method of recording the court record, 
or the method of storage of the court record. These rules do not apply to the 
sealing or redacting of court records under specific statutes, such as NRS 
Chapter 33, NRS Chapter 179, juvenile cases pursuant to NRS Chapters 
62 and 63… or to NRS Title 13 (Guardianships; Conservatorships; Trusts). 
These rules do not provide for the retention or destruction of court records or files. 

 
70  Mr. Freer: With that, we do have, as Senator Ohrenschall noted, a friendly amendment that 
the Probate and Trust Section of the State Bar has provided in response to a concern raised by the 
Nevada Press Association [Exhibit D]. Presently, section 13, subsection 4, paragraph (f) permits a 
court discretion to order other documents, confidential in a trust proceeding; it is a catchall 
provision. The proposed amendment would add an additional requirement on the court to make a 
finding that the confidentiality of such additional documents outweighs the public interest. The way 
this amendment would set up is, within section 13, subsection 4, paragraphs (a) through (e) there is 
automatically deemed confidential information. A new paragraph (i) would give the court further 
ability to deem information confidential under that statute, but only if it makes that weighing 
consideration. The Probate and Trust Section appreciated the concerns raised by the Nevada Press 
Association, and that is what engendered the proposed amendment. See Ex. 3, at p. 6.  
71  See Draft Revision, included in legislative materials as Exhibit D, attached hereto as Exhibit 
4. 
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(Emphasis added). The Petition seeks this Court’s exercise of in rem jurisdiction and affirmative 

relief under Chapter 164 of the Nevada Revised Statutes, found in Title 13. Accordingly, the parties 

are not subject to the Supreme Court’s SRCR.  

ii. There is a substantial probability, that, in the absence of closure, the 
compelling interest could be harmed. 
 

In this case, the September Proceedings, particularly the evidentiary hearing on the merits 

of the Petitioner’s claims, will require the examination of numerous witnesses, including the settlor, 

beneficiaries, and trustee. These individuals are expected to testify about their personal knowledge 

of the internal affairs of the DOE I Trust, including its formation, terms, administration, assets, the 

trustee’s actions, and its business matters, all of which is deemed “confidential” under NRS 

164.041. Additionally, documentary evidence related to these topics will be presented for 

admission. The Legislature has enacted significant measures to protect this confidential and 

sensitive information from public disclosure, with the intent of safeguarding not only the privacy 

of settlors, beneficiaries, and trustees but also their overall well-being.  

In its Sealing Order, the Court determined that there is no public interest in the DOE 1 Trust 

documents and court filings, and that the proceedings themselves should be confidential because 

they will necessarily reveal confidential, personal, financial, and business information of the Trust 

and its beneficiaries or other family members who the Trustee serves.72 Moreover, the Probate 

Commissioner expanded on this in his recommendation with the following findings: 

• The parties and witnesses in this case include settlors, beneficiaries, and a family 

trust company in a dispute over trust terms, including dispositive terms, “any hearing 

on which is certain to reveal the names and personally identifying information” 

which are protected by NRS 164.041 and NRS 669A.256.73 

• Any evidentiary hearing will also reveal certain of the trustee’s business records, 

ownership information, personally identifying information, information relating to 

 
72  See Order Sealing Proceedings and Closing Court Hearings, at 2:1-2-23. 
73  See Findings of Fact and Conclusions of Law, at 4:7-10. 
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the relationship with a contracting trustee, and other types of “confidential 

information” protected under NRS 164.041 and NRS 669A.256.74  

• The parties had an expectation that said information would remain confidential by 

invoking their rights under NRS 164.041 and NRS 669A.256.75  

• Public proceedings “would render the protections of NRS 164.041 and NRS 

669A.256 meaningless and would subvert the intent of the legislature in enacting 

those statutes, not to mention the reasonable expectation of the parties.”76  

This case involves nationally recognizable parties and witnesses and has already received 

national media attention. Opening the September Proceedings to the press will, with absolute 

certainty – not with substantial probability – harm the Parties’ legislatively-protected 

confidentiality rights.  

iii. There are no feasible alternatives to closure. 

This is not a case where the trial can be partitioned into open and closed phases like other 

cases such as trade secret litigation. The confidential information protected by NRS 164.041 and 

NRS 669A.256 is inextricably intertwined into all of the claims and defenses. The gravamen of the 

case is whether an amendment to the Trust can be ratified by the Court – a dispute squarely within 

the internal affairs of a trust. There are simply no feasible alternatives to a closure of the September 

Proceedings.  

V. 

CONCLUSION 

The Court's review in this case should remain focused on the Probate Commissioner's 

recommendation to deny the Recording Requests. Any attempt to challenge the Sealing Order 

should be dismissed as untimely and procedurally improper. Even if the Court were to reconsider 

the Sealing Order, the Court should reaffirm, notwithstanding the Supreme Court's recent Falconi 

 
74  Id., at 4:10-14. 
75  Id., at 4:14-16. 
76  Id., at 4:16-21. 
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decision. Trust proceedings, deeply rooted in the equitable tradition, have historically been treated 

as private matters, distinct from general civil law governed by the common law. The confidential 

nature of these proceedings is supported by both historical precedent and current legislative intent 

to protect the privacy and well-being of those involved. This protection is crucial for maintaining 

Nevada's status as a competitive jurisdiction for estate planning and asset protection. Therefore, the 

Court should deny ONJI's objection and uphold the principles of privacy that are foundational to 

trust administration. 

AFFIRMATION 

Pursuant to NRS 239B.030 

 The undersigned hereby affirms that the preceding document does not contain the personal 

information of any person. 

 DATED this 26th day of August, 2024. 

SOLOMON DWIGGINS FREER & STEADMAN, LTD. 

      /s/ Alexander G. LeVeque 
By:         

Alexander G. LeVeque (#11183) 
Alan D. Freer (#7706) 
Brian K. Steadman (#10771) 
9060 West Cheyenne Avenue 
Las Vegas, Nevada 89129 
aleveque@sdfnvlaw.com 
afreer@sdfnvlaw.com 
bsteadman@sdfnvlaw.com 

 
Attorneys for DOE 9  

mailto:aleveque@sdfnvlaw.com
mailto:bsoje-diyan@sdfnvlaw.com
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EXHIBITS 
 

No. Date Description 
   1 05/11/2015 Minutes of the Meeting of the Assembly Committee on Commerce and 

Labor, Seventy-Eighth Session 
   2 05/01/2015 Minutes of the Meeting of the Assembly Committee on Commerce and 

Labor, Seventy-Eighth Session 
   3 05/05/2023 Assembly Committee on Judiciary Meeting Minutes 
   4 05/05/2023 Draft Revision, included in legislative materials as Exhibit D 

 
 

 
 
 
 
 
 
 

  



 

 - 25 -  
   
 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

CERTIFICATE OF SERVICE 

 I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen (18) 

years, and I am not a party to, nor interested in, this action. On this date, I caused to be served a 

true and correct copy of the foregoing DOE 9’S RESPONSE TO: OUR NEVADA JUDGES, 

INC.’S REQUEST FOR JUDICIAL REVIEW AND OBJECTION TO PROBATE 

COMMISSIONER’S RECOMMENDATION AND ROBERT A. CONRAD’S JOINDER 

THERETO by method indicated below: 
 

BY U.S. MAIL: by placing the document(s) listed above in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Las Vegas, Nevada, 
addressed as set forth below on August 27, 2024. 

 
Luke A. Busby, Esq. 
316 California Avenue 
Reno, Nevada 89509 
 
Attorney for Our Nevada Judges, Inc. 
and This is Reno 

 
BY EMAIL: by emailing a PDF of the document(s) listed above to the email 
address of the individual(s) below. 
 
Luke A. Busby, Esq. 
316 California Avenue 
Reno, Nevada 89509 
luke@lukeandrewbusbyltd.com 
 
Attorney for Our Nevada Judges, Inc. 
and This is Reno 

 
BY ELECTRONIC SUBMISSION: submitted to the above-entitled Court for 
electronic filing and service upon the Court’s Service List for the above-referenced 
case. 
 
Dated this 26th of August, 2024. 
 

 
        /s/ Alexandra T. Carnival 
    ________________________________________________ 
    An employee of Solomon Dwiggins Freer & Steadman, Ltd. 
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Minutes ID: 1164 

*CM1164* 

MINUTES OF THE MEETING 
OF THE 

ASSEMBLY COMMITTEE ON COMMERCE AND LABOR 
 

Seventy-Eighth Session 
May 11, 2015 

 
The Committee on Commerce and Labor was called to order by 
Chairman  Randy Kirner at 2:23 p.m. on Monday, May 11, 2015, in Room 4100 
of the Legislative Building, 401 South Carson Street, Carson City, Nevada. The 
meeting was videoconferenced to Room 4401 of the Grant Sawyer State Office 
Building, 555 East Washington Avenue, Las Vegas, Nevada. Copies of the 
minutes, including the Agenda (Exhibit A), the Attendance Roster (Exhibit B), 
and other substantive exhibits, are available and on file in the Research Library 
of the Legislative Counsel Bureau and on the Nevada Legislature's website at 
www.leg.state.nv.us/App/NELIS/REL/78th2015.  In addition, copies of the 
audio or video of the meeting may be purchased, for personal use only, through 
the Legislative Counsel Bureau's Publications Office (email: 
publications@lcb.state.nv.us; telephone: 775-684-6835). 
 
COMMITTEE MEMBERS PRESENT: 
 

Assemblyman Randy Kirner, Chairman 
Assemblywoman Victoria Seaman, Vice Chair 
Assemblywoman Irene Bustamante Adams 
Assemblywoman Maggie Carlton 
Assemblywoman Olivia Diaz 
Assemblyman John Ellison 
Assemblywoman Michele Fiore 
Assemblyman Ira Hansen 
Assemblywoman Marilyn K. Kirkpatrick 
Assemblywoman Dina Neal 
Assemblyman Erven T. Nelson 
Assemblyman James Ohrenschall 
Assemblyman P.K. O'Neill 
Assemblyman Stephen H. Silberkraus 

 
COMMITTEE MEMBERS ABSENT: 
 

Assemblyman Paul Anderson (excused) 
 
  

http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164A.pdf
http://www.leg.state.nv.us/Session/78th2015/Exhibits/AttendanceRosterGeneric.pdf
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GUEST LEGISLATORS PRESENT: 
 

None 
 
STAFF MEMBERS PRESENT: 
 

Kelly Richard, Committee Policy Analyst 
Matt Mundy, Committee Counsel 
Leslie Danihel, Committee Manager 
Earlene Miller, Committee Secretary 
Olivia Lloyd, Committee Assistant 
 

OTHERS PRESENT: 
 

None 
 

Chairman Kirner:   
[The roll was taken, and a quorum was present.]  Today's agenda is all work 
session.  There are a number of bills on the agenda today that were passed 
unanimously in the Senate and when heard in this Committee had no opposition 
or neutral testimony.  Based on that and barring any disagreement, I would like 
to pass those as a group.  The Committee Policy Analyst will read the list for 
you to determine if you would rather hear these bills individually. 
 
Kelly Richard, Committee Policy Analyst: 
There are six bills to be considered.   
 
Senate Bill 87 (1st Reprint): Authorizes the Public Utilities Commission of 

Nevada to modify resource plans submitted by certain public utilities. 
(BDR 58-349) 

 
Senate Bill 87 (1st Reprint) was heard in Committee on May 1, 2015.  This bill 
authorizes the Public Utilities Commission of Nevada to modify resource plans 
submitted by certain utilities.  [Referred to work session document (Exhibit C).] 
 
Senate Bill 246 (1st Reprint): Revises provisions governing alcoholic beverages.  

(BDR 52-631) 
 
The second bill is Senate Bill 246 (1st Reprint).  That bill is sponsored by 
Senator Settelmeyer.  It was heard in Committee on May 1, 2015.  This bill 
increases from 20,000 cases to 40,000 cases the quantity of spirits that 
a craft distillery may manufacture for export to another state in a calendar year 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1291/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164C.pdf
https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1709/Overview/
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and makes other changes to distillers and laws governing distilleries.  [Referred 
to work session document (Exhibit D).] 
 
[Letter of support received from Stan Olsen, Henderson Chamber of Commerce 
(Exhibit E.)] 
 
Senate Bill 251: Ratifies the Interstate Medical Licensure Compact. 

(BDR 54-576) 
 
This bill was sponsored by Senator Hardy and was heard in Committee on 
April 29, 2015.  It ratifies the Interstate Medical Licensure Compact.  [Referred 
to work session document (Exhibit F).] 
 
Senate Bill 256 (1st Reprint): Revises provisions relating to the civil liability of 

innkeepers. (BDR 54-1018) 
 
This bill was heard in Committee on April 27, 2015, and was sponsored by 
Senator Farley.  It limits the liability of an innkeeper for the loss of or damage to 
a motor vehicle brought by a patron onto the premises of the innkeeper.  
[Referred to work session document (Exhibit G).] 
 
Senate Bill 373 (1st Reprint): Makes various changes relating to insurance. 

(BDR 57-689) 
 
This bill was sponsored by Senator Hardy and was heard in this Committee on 
May 4, 2015.  It provides for the licensure of a producer of limited lines travel 
insurance to allow such a producer to solicit, negotiate, and sell policies of 
travel insurance, and it makes other changes to statutes regulating the sale 
of travel insurance.  [Referred to work session document (Exhibit H).] 
 
[Letter of support received from Eben Peck, American Society of Travel Agents 
(Exhibit I).] 
 
Senate Bill 384 (1st Reprint): Revising provisions relating to family trust 

companies. (BDR 55-279) 
 
This bill was sponsored by Senator Kieckhefer and was heard in Committee on 
May 1, 2015.  It revises provisions relating to family trust companies.  [Referred 
to work session document (Exhibit J).] 
 
Chairman Kirner:   
Unless there is an objection, I will entertain a motion to do pass.  If there is an 
objection, we will hear each bill separately.  Is there a preference? 

http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164D.pdf
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164E.pdf
https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1718/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164F.pdf
https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1737/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164G.pdf
https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1967/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164H.pdf
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164I.pdf
https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1993/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164J.pdf
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Assemblywoman Neal: 
I plan to vote no on two of the bills. 
 
Chairman Kirner:   
Then I will go through each bill separately. 
 
Assemblyman Silberkraus: 
Could we just pull those two and vote on the remainder as a group? 
 
Chairman Kirner:   
On which bills did you want to vote no, Assemblywoman Neal? 
 
Assemblywoman Neal: 
Senate Bill 384 (1st Reprint) and Senate Bill 256 (1st Reprint).  
 
Chairman Kirner:   
Do other Committee members have concerns or objections to the bills?  [There 
were no responses.]  What we have left is a do pass for Senate Bill 87 
(1st Reprint), Senate Bill 246 (1st Reprint), Senate Bill 251, and Senate Bill 373 
(1st Reprint). 
 
Assemblywoman Carlton:  
I have not done consent agendas on a work session before, and I am 
uncomfortable doing it.  If Assemblywoman Neal's concerns have been 
addressed, I will be fine because those are the two bills about which I also had 
concerns.  I want it on the record that this is not normal practice. 
 
Chairman Kirner:   
I will entertain a motion. 
 

ASSEMBLYMAN SILBERKRAUS MOVED TO DO PASS 
SENATE BILL 87 (1ST REPRINT), SENATE BILL 246 
(1ST REPRINT), SENATE BILL 251, AND SENATE BILL 373 
(1ST REPRINT). 
 
ASSEMBLYWOMAN SEAMAN SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN PAUL ANDERSON AND 
KIRKPATRICK WERE ABSENT FOR THE VOTE.) 
 

We will go back to the top of the work session list and take the bills one at 
a time.  We will start with Senate Bill 50 (1st Reprint). 
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Senate Bill 50 (1st Reprint): Makes various changes to the regulation of 

contractors by the State Contractors' Board. (BDR 54-387) 
 
Kelly Richard, Committee Policy Analyst: 
Senate Bill 50 (1st Reprint) makes various changes to the regulation of 
contractors by the State Contractors' Board.  This bill was heard in Committee 
on April 27, 2015, and it was submitted by the State Contractors' Board.  
[Read from work session document (Exhibit K).]   
 
It deletes the requirement of the State Contractors' Board to establish an 
advisory committee concerning the classification of licensure of persons who 
install and maintain building shell or thermal system installation.  The bill 
authorizes the Board to use additional information to consider whether an 
applicant or licensee is qualified on behalf of another for more than one active 
license.  The Board is allowed to inquire into and consider the financial 
responsibility and good character of such persons.  The bill adds certain 
international building codes to the list of workmanship standards that, in the 
absence of a locally adopted building or construction code, a licensee must 
achieve or else be subject to disciplinary action.  Finally, the measure clarifies 
that an injured person or personal representative of the licensee, who is 
cohabitating with the licensee, is married to the licensee, or is related to the 
licensee by blood within the first or second degree of consanguinity, is not 
eligible for recovery of damages from the Recovery Fund maintained by 
the Board. 
 
The Board submitted an amendment to allow a natural person to qualify on 
behalf of another for more than one active license if one licensee is 
a corporation for public benefit.  I believe the Board testified that was to assist 
Habitat for Humanity. 
 
Chairman Kirner:   
Is there any discussion? 
 

ASSEMBLYMAN ELLISON MOVED TO AMEND AND DO PASS 
SENATE BILL 50 (1ST REPRINT). 
 
ASSEMBLYWOMAN SEAMAN SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN PAUL ANDERSON AND 
KIRKPATRICK WERE ABSENT FOR THE VOTE.) 

 
We will move to Senate Bill 84 (1st Reprint). 
 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1201/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164K.pdf
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Senate Bill 84 (1st Reprint): Includes certain alcohol and drug abuse counselors, 

problem gambling counselors and social workers in the definition of 
"provider of health care" for purposes of various provisions relating to 
healing arts and certain other provisions. (BDR 54-389) 

 
Kelly Richard, Committee Policy Analyst: 
Senate Bill 84 (1st Reprint) was heard in Committee on April 27, 2015, and was 
brought forward by the Board of Examiners for Alcohol, Drug, and 
Gambling Counselors.  [Referred to work session document (Exhibit L).]   
 
The bill expands the definition of a "provider of health care" to include a person 
certified under the laws of this state as an alcohol and drug abuse counselor or 
a problem gambling counselor.  The bill also expands the definition of 
a "provider of health care" to include a person licensed under the laws of this 
state as an associate in social work, a social worker, an independent 
social worker, a clinical social worker, an alcohol and drug abuse counselor, 
or a clinical alcohol and drug abuse counselor.   
 
There was an amendment proposed during the hearing by the 
Nevada Association of Health Facilities.  The amendment adds skilled nursing 
facilities or other medical facilities defined in Nevada Revised Statutes 
(NRS) 449.0151 within the definition of "provider of health care." 
 
Chairman Kirner:   
Is there any discussion?  [There was none.]  I will entertain a motion. 
 

ASSEMBLYWOMAN DIAZ MOVED TO AMEND AND DO PASS 
SENATE BILL 84 (1ST REPRINT). 
 
ASSEMBLYMAN O'NEILL SECONDED THE MOTION.   
 
THE MOTION PASSED.  (ASSEMBLYMEN PAUL ANDERSON AND 
KIRKPATRICK WERE ABSENT FOR THE VOTE.) 
 

We will move to Senate Bill 153 (1st Reprint). 
 
Senate Bill 153 (1st Reprint): Revises provisions relating to occupational 

diseases. (BDR 53-635) 
 
Kelly Richard, Committee Policy Analyst: 
Senate Bill 153 (1st Reprint) was heard in Committee on May 6, 2015.  
It revises provisions relating to occupational diseases and it was sponsored by 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1286/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164L.pdf
https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1514/Overview/
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the Senate Committee on Commerce, Labor and Energy.  [Referred to work 
session document (Exhibit M).]   
 
The bill limits the period under which heart and lung diseases are, for purposes 
of industrial insurance claims, conclusively presumed to be occupationally 
related.  Specifically, a person must have been employed in a full-time 
continuous, uninterrupted, and salaried occupation as a police officer, 
firefighter, or arson investigator for two years or more before the date of 
disablement if the disease is diagnosed and causes the disablement during the 
course of that employment; during the period after separation from employment 
that is equal to the number of years worked, if the person ceases employment 
before completing 20 years of service as a police officer, firefighter, or arson 
investigator; or at any time during the person’s life, if the person ceases 
employment after completing 20 years or more of service as a police officer, 
firefighter, or arson investigator. 
 
There was a conceptual amendment discussed during the hearing to limit 
post-employment benefits to medical benefits only, in order to clarify that 
workers’ compensation indemnity benefits do not apply to retirees or those who 
have separated from service. 
 
Chairman Kirner:   
Is there any discussion? 
 
Assemblywoman Carlton:  
My concerns are the dollars and cents that were brought up.  I am not really 
sure actuarially where this is going to put us.  I have concerns that this has not 
been thoroughly vetted with all of the entities in the state that will have to pick 
up the cost for this.  I hate to disrupt this bill because all of the parties got 
together, worked together, and did a good job on it.  I am proud of them, but 
they were working on the policy side, and I do not think they were thinking 
about where the dollars were going to be.  I have serious concerns about how 
much liability this will cause for the state and all of the entities without having 
more information.  I am opposed to this measure as it stands. 
 
Chairman Kirner:   
Is there any further discussion? 
 
Assemblyman Ohrenschall: 
I also hate to disrupt this when there has been negotiation between parties.  
Section 3, subsection 1, paragraphs (a) and (b) concern me.  If a person works 
for two and a half years, and their heart or lung problem is not found in the next 
two and a half years, but is found in two and a half years and one day, they will 

http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164M.pdf
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not get the coverage.  They will probably end up on Medicaid or other medical 
assistance.  The hard rule here is a little too hard and may end up hurting 
people.  I will vote no. 
 
Chairman Kirner:   
Is there any further discussion? 
 
Assemblywoman Neal: 
I agree with Assemblyman Ohrenschall.   
 
Chairman Kirner:   
I would like to recognize that this is an agreement on which labor 
representatives and others worked extensively.  It has been vetted fairly 
thoroughly in the Senate in terms of the actuarial work.  While I have to agree 
there are no actuarial figures here, intuitively I think we would lower the 
long-term liability in this case.  I will entertain a motion. 
 
Assemblyman O’Neill: 
I will be voting in favor of this bill.  I want to complement both sides for 
working on this, making it palatable, and making a solution which I think will 
actually save money for the state.  In reference to Assemblyman Ohrenschall's 
comment about the end of two and a half years, if I understand it correctly, it is 
an automatic presumption for a year for year.  If they work for two and 
a half years and then develop a heart or lung issue two and a half years 
and one day later, they can still apply for the heart and lung benefits.  They just 
have to show that it was work related and not that they are still smoking, had 
lost 80 pounds, or something else.  That option is still available to them, and 
I would urge my colleagues to vote yes. 
 

ASSEMBLYMAN O'NEILL MOVED TO AMEND AND DO PASS 
SENATE BILL 153 (1ST REPRINT). 
 
ASSEMBLYWOMAN SEAMAN SECONDED THE MOTION. 
 

Is there any discussion? 
 
Assemblyman Ohrenschall: 
The way I read section 3, subsection 1, paragraph (b), if the diagnosis was not 
made during that period after a separation, I do not believe it would be covered. 
 
Chairman Kirner:   
I will call for the vote. 
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THE MOTION PASSED.  (ASSEMBLYMEN BUSTAMANTE ADAMS, 
CARLTON, DIAZ, KIRKPATRICK, NEAL, AND OHRENSCHALL 
VOTED NO.  ASSEMBLYMAN PAUL ANDERSON WAS ABSENT 
FOR THE VOTE.) 
 

The next bill is Senate Bill 223 (1st Reprint). 
 
Senate Bill 223 (1st Reprint):  Revises provisions relating to contractors. 

(BDR 53-984) 
 
Kelly Richard, Committee Policy Analyst: 
Senate Bill 223 (1st Reprint) was heard in this Committee on April 27, 2015.  
It is sponsored by the Senate Committee on Commerce, Labor and Energy.  
It revises provisions relating to contractors.  [Referred to work session 
document (Exhibit N).]   
 
Senate Bill 223 (1st Reprint) provides that a prime contractor is not liable for the 
labor costs of a subcontractor to the extent those costs are interest, liquidated 
damages, attorney’s fees, or costs resulting from a subcontractor’s failure to 
pay contributions or other payments to, or on behalf of, an employee; or any 
amounts for which the prime contractor did not receive adequate notice by an 
administrator of a Taft-Hartley trust. 
 
There was an amendment proposed by Senator Settelmeyer during the hearing 
to address an item inadvertently left out of the Senate’s amendment to the bill. 
The amendment would change section 2, subsection 1, paragraph (b) of the 
bill to one year, rather than 180 days.   
 
Chairman Kirner:   
Is there any further discussion? 
 
Assemblyman Ellison: 
We have met with all of the parties since the hearing and we feel that the 
45 days would create a problem by itself.  All parties came to a consensus to 
change that 45 days to 60 days.  That would give more time to report back 
to the general contractor. 
 
Chairman Kirner:   
Are you proposing another amendment? 
 
Assemblyman Ellison: 
Yes, I am. 
 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1666/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164N.pdf
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Chairman Kirner:   
Let us have a brief discussion on that. 
 
Assemblyman Nelson: 
We think that is a more reasonable time period.  We met with the labor 
representatives, and they felt they could live with that also.  With the 
amendment, I could vote for it. 
 
Chairman Kirner:   
Did the State Contractors' Board participate in that? 
 
Assemblyman Ellison: 
We did not meet with the Contractors' Board.  We met with labor, contractors, 
and lobbyists.  It seemed to be a more fair reporting system. 
 
Chairman Kirner:  
Are there additional comments?  The proposal has been made to change the 
45 days to 60 days.  There is a second amendment to change the 180 days to 
one year.  With those two amendments, I will entertain a motion to amend and 
do pass. 
 

ASSEMBLYMAN NELSON MOVED TO AMEND AND DO PASS 
SENATE BILL 223 (1ST REPRINT). 
 
ASSEMBLYMAN ELLISON SECONDED THE MOTION. 
 

Is there any discussion? 
 
Assemblywoman Carlton:  
For clarity, we are taking the 180 days that was originally in the bill and 
changing it to 365 days as proposed by Senator Settelmeyer.  Additionally, 
Assemblyman Ellison's proposal is to increase the 45 days to 60 days. 
 
Chairman Kirner:   
Will you reference the section number, Assemblyman Ellison. 
 
Assemblyman Ellison: 
It is in section 5, subsection 2, and says, "within 15 days after the expiration of 
the 45-day period described in subsection 1."  We want to change that to 
60 days.  Labor and nonlabor both agree to the change. 
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Chairman Kirner:   
So we have had agreement across the board with the involved parties to these 
two changes.  Is that correct? 
 
Assemblywoman Carlton:  
I will support this bill, but I would like to reserve my right to change my vote 
because there have been too many changes without any documentation. 
 
Chairman Kirner:   
Is there any other discussion?  Seeing none, I will call for the vote. 
 

THE MOTION PASSED.  (ASSEMBLYMAN SILBERKRAUS VOTED 
NO.  ASSEMBLYMAN PAUL ANDERSON WAS ABSENT FOR THE 
VOTE.) 
 

We will move to Senate Bill 233 (1st Reprint). 
 
Senate Bill 233 (1st Reprint): Revises provisions relating to occupational safety. 

(BDR 53-990) 
 
Kelly Richard, Committee Policy Analyst: 
Senate Bill 233 (1st Reprint) revises provisions relating to occupational safety.  
[Referred to work session document (Exhibit O).]  The bill was heard in 
Committee on April 22, 2015, and was sponsored by the Senate Committee on 
Commerce, Labor and Energy.  The bill provides that a completion card 
indicating that a supervisory employee has completed a course in construction 
industry safety and health hazard recognition and prevention expires ten years, 
rather than five years, after it is issued.  The measure also provides that 
a completion card issued to a construction worker does not expire or require 
renewal.   
 
The attached conceptual amendment addresses Occupational Safety and Health 
Administration (OSHA) 30-hour courses.  It repeals subsection 3 of section 1 to 
provide that a completion card received by a supervisory employee for 
completing an OSHA 30-hour course does not expire or require renewal. 
 
Chairman Kirner:   
Is there any discussion?  Seeing no discussion from the Committee, I will 
entertain a motion to amend and do pass. 
 
  

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1687/Overview/
http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1164O.pdf
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ASSEMBLYMAN ELLISON MOVED TO AMEND AND DO PASS 
SENATE BILL 233 (1ST REPRINT). 
 
ASSEMBLYMAN HANSEN SECONDED THE MOTION. 
 

Is there any discussion? 
 
Assemblywoman Kirkpatrick: 
What happens if there are changes in the law or there are changes in the 
expectations of the OSHA 30-hour course?  How would those people get 
further educated? 
 
Assemblyman Hansen: 
I think one thing that was overlooked in discussion is that those of us in the 
construction industry have weekly safety meetings where we are constantly 
updating safety measures.  Even in the absence of this renewal, there is 
a constant effort by the construction industry to make sure that the worker's 
safety is paramount and that we literally cover everything on a weekly basis.  
We do not have to wait for five years to take a renewal course before all of 
these things are brought to our attention.  In the absence of this renewal 
process, the safety of the worker will remain paramount.   
 
Assemblywoman Kirkpatrick: 
There are some groups that do not have safety meetings.  Good contractors 
have safety meetings every week, but then there are others that are so small 
that they do not do that.  What is the expectation for the Legislature to ensure 
and require that gets done?  Is there a requirement somewhere with their 
contractor's license that they have those safety meetings?  I think the 
Legislature changed the safety requirements, so I want to understand 
the protection going forward. 
 
Assemblyman Ellison: 
We are following the same laws that are in place in other parts of the U.S.  
We are not asking for anything different.  Usually the classes are repetitive.  
In my business, I have bucket trucks.  We have to train anyone who gets on 
those vehicles.  We do that anyway.  We are asking that the law be the same 
thing that is in place across the U.S.  We are the only ones who have created 
such a repetitive requirement of classes.  We do provide continuous education, 
and at the mine sites it is even worse.   
 
Assemblywoman Kirkpatrick: 
It was difficult to get this law into place originally in Assembly Bill No. 148 
of the 75th Session.  I do not want to lessen our requirements and then remove 
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it completely next session.  In our state, we are unique because we build things 
faster and we have different conditions under which we work.  I am willing to 
support this bill to vote it out of Committee, but I have a lot of questions and 
concerns.  I would never want to not make safety a number-one priority in 
our state. 
 
Chairman Kirner:   
I do not think the issue is to reduce the value of safety.   
 
Assemblywoman Carlton:  
I believe the bill in the 2009 Session was in response to all of the deaths that 
we had in building one of the biggest megaresorts on the Las Vegas Strip where 
we had some horrendous accidents.  We thought it was important to make sure 
that everyone was getting the same level of training.  As a waitress on the Strip 
for close to 15 years, I had to renew certain cards on a timely basis.  When you 
go to the health district, it is the same class over and over again.  But it 
refreshes you and makes you think about things that you may not have thought 
about for a while, and it may help you break a bad habit you may have 
developed.  Anytime we eliminate a training component, especially after the 
reasons the law was enacted in 2009, I would have concerns.  I will be in 
opposition to this bill. 
 
Chairman Kirner:   
The testimony on this bill was generally supportive.  I will call for the vote.  
 

THE MOTION PASSED.  (ASSEMBLYMEN BUSTAMANTE ADAMS, 
CARLTON, DIAZ, AND OHRENSCHALL VOTED NO.  
ASSEMBLYMAN PAUL ANDERSON WAS ABSENT FOR THE 
VOTE.) 

 
We will move to Senate Bill 256 (1st Reprint). 
 
Senate Bill 256 (1st Reprint): Revises provisions relating to the civil liability of 

innkeepers. (BDR 54-1018) 
 
Kelly Richard, Committee Policy Analyst: 
This bill was heard in Committee on April 27, 2015, and was sponsored by 
Senator Farley.  It limits the liability of an innkeeper for the loss of or damage to 
a motor vehicle brought by a patron onto the premises of the innkeeper. 
[Referred to work session document (Exhibit G).] 
 
Chairman Kirner:   
Is there any discussion? 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1737/Overview/
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Assemblywoman Neal: 
I am a no on this bill because I do not like the gross negligence standard.  It is 
a higher standard.  I understand what they are trying to do.  It is a pretty high 
burden of proof. 
 
Assemblywoman Carlton:  
I had that instinct in the hearing and after speaking with Assemblywoman Neal, 
it made me remember an incident I had where my car's upholstery was 
damaged.  Assemblywoman Neal explained to me the gross negligence 
standard, and I agree with her. 
 
Chairman Kirner:   
Is there any other discussion?  Seeing none, I will call for a motion. 
 

ASSEMBLYMAN SILBERKRAUS MOVED TO DO PASS 
SENATE BILL 256 (1ST REPRINT). 
 
ASSEMBLYMAN ELLISON SECONDED THE MOTION. 

 
Is there any discussion? 
 
Assemblyman Ohrenschall: 
Assemblywoman Neal made some good comments.  I will vote for this bill, but 
I reserve my right to change my vote on the floor. 
 
Chairman Kirner:   
Seeing no further discussion, I will call for the vote. 
 

THE MOTION PASSED.  (ASSEMBLYMEN BUSTAMANTE ADAMS, 
CARLTON, DIAZ, AND NEAL VOTED NO.  
ASSEMBLYMAN PAUL ANDERSON WAS ABSENT FOR THE 
VOTE.) 
 

We will move to Senate Bill 273 (1st Reprint). 
 
Senate Bill 273 (1st Reprint): Revises provisions relating to health care records. 

(BDR 54-589) 
 
Kelly Richard, Committee Policy Analyst: 
Senate Bill 273 (1st Reprint) was sponsored by Senator Hardy, and it was heard 
in Committee on April 29, 2015.  [Referred to work session document 
(Exhibit P).]  The bill enacts provisions governing the retention of health care 
records by a custodian of health care records.  The bill prohibits, under certain 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1778/Overview/
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circumstances, a custodian of health records who has lawful custody of any 
health care records of a health care provider from preventing the health care 
provider from physically inspecting the health care records or from receiving 
copies of those records upon request.  The measure requires a custodian of 
health care records to deliver the records or copies to the health care provider 
and patient under certain circumstances.  A custodian of health care records 
who violates a provision of this bill is subject to prosecution for 
a  gross  misdemeanor and punishment by imprisonment in the county jail 
for not more than 364 days or by a fine of not more than $25,000, or both, for 
each violation and the imposition of a civil penalty for each violation. 
 
Senator Hardy submitted the attached amendment.  The amendment excludes 
the following facilities from the definition of "custodian of health care records" 
for the purposes of this bill: a facility for hospice care, a facility for intermediate 
care, a facility for skilled nursing, a hospital, and a psychiatric hospital. 
 
Chairman Kirner:   
Is there any discussion? 
 
Assemblywoman Carlton:  
This was the one that had a fine of $25,000 for each violation.  I was 
concerned about the person who is in receipt of these records.  I was not sure 
why the fine is so high.  When a health care facility closes, if it is because of 
the death of the health care provider, a member of the family may keep the 
records for the five to seven years or whatever is required and share them with 
whoever would request them.  I am a little concerned about a fine this heavy on 
someone who is just the caretaker of the records.  If it is a professional who is 
doing it, then yes, they should be fined because it is their job.  But if it is the 
closure of a medical practice and the family holds on to the records, I have 
concerns about holding them to the professional standard. 
 
Matt Mundy, Committee Counsel: 
I had this discussion earlier with Assemblywoman Bustamante Adams and 
Assemblywoman Neal.  This is intended to apply only to those people who are 
required to maintain records pursuant to Nevada Revised Statutes 629.051, 
which is defined as health care records and retention.  It specifically applies to 
providers of health care and by extension to the professional practices.  
For example, if a doctor leaves a practice and he cannot get his old records for 
his patient, he would be able to use this statute to obtain those records, but it 
certainly would not apply to a family member who may have custody of another 
family member's records.  As to the penalty of $25,000 in the criminal context 
and $10,000 civil penalty, it is my understanding that is intended to be 
a deterrent. 
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Assemblywoman Kirkpatrick: 
This had to do with people finding health records outside of trash dumpsters.  
There are federal Health Insurance Portability and Accountability Act rules and 
other things.  It says the fine is not more than $25,000.  It is meant to not take 
the easy way out and leave the records in a dumpster, but they have to try to 
do something with them. 
 
Matt Mundy: 
That is correct, and I want to note that the $25,000 is a cap.  It is a maximum, 
and it is not mandatory but permissive depending on the findings of the court. 
 
Assemblywoman Carlton:  
As the floor statement is drafted for this, if we could make sure that it is not 
just the custodian of any records and it is very tight to make sure that someone 
does not inherit these records and end up getting a fine like this.  I want to be 
sure that the legislative intent on the floor is very clear. 
 
Assemblywoman Neal: 
Could legal counsel speak to the amendment that is attached to the 
work session document?  In section 1, subsection 4, it says the term does not 
include any licensed hospital and then it references NRS 629.031.  Then all the 
language in green makes it seem as if you are not a licensed hospital, but if you 
are the facility for hospice care, intermediate care, or skilled nursing, then 
you fit in.  So what is the facility that maintains health care records?  Is it 
excluded by the strike-out? 
 
Matt Mundy: 
As I understood it, section 1, subsection 4, paragraphs (a) through (e) in the 
new green language comprise by and large the definition of medical facility in 
Nevada Revised Statutes (NRS) 450B.620.  The reason they struck out 
NRS 629.031 is it says the term does not include these people when, in fact, 
that is the very people that we were intending to include.  So that is 
a clarification.  If we had left it as written, it would have had the effect of not 
applying to anyone. 
 
Chairman Kirner:   
Is there any other discussion? 
 
Assemblyman Ohrenschall: 
I appreciate the clarification that the $25,000 for the violation is a maximum.  
I am still troubled by it being a gross misdemeanor.  In the Assembly Committee 
on Judiciary, we hear about the need for beds at the jails for those who commit 
violent crimes, property crimes, and financial crimes.  While I think a custodian 
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needs to take their duty seriously, I am not sure why we do not start with 
a misdemeanor on this, which could carry up to six months in jail.  I am going to 
vote no and reserve my right to change my vote on the floor. 
 
Assemblywoman Fiore: 
If a caretaker's office was vandalized and patient records were stolen, 
who would be responsible for that? 
 
Matt Mundy: 
I think there is an element of intent to this, to not actively preclude a health 
care provider from being able to access the records.  Under those 
circumstances, I am not sure a court would find that a person violated this 
section.  You would not have any records to provide physically. 
 
Chairman Kirner:   
Is there any further discussion?  Seeing none, I will entertain a motion. 
 

ASSEMBLYWOMAN SEAMAN MOVED TO AMEND AND DO PASS 
SENATE BILL 273 (1ST REPRINT). 
 
ASSEMBLYWOMAN KIRKPATRICK SECONDED THE MOTION. 

 
THE MOTION PASSED.  (ASSEMBLYMEN NEAL AND 
OHRENSCHALL VOTED NO.  ASSEMBLYMAN PAUL ANDERSON 
WAS ABSENT FOR THE VOTE.) 
 

The next bill is Senate Bill 384 (1st Reprint). 
 
Senate Bill 384 (1st Reprint): Revising provisions relating to family trust 

companies. (BDR 55-279) 
 
Kelly Richard, Committee Policy Analyst: 
Senate Bill 384 (1st Reprint) revises provisions relating to family trust 
companies.  The bill was sponsored by Senator Kieckhefer, and it was heard in 
Committee on May 1, 2015.  [Referred to work session document (Exhibit J).]  
The bill provides for the appointment of guardians for minors or incompetents 
who are family members or beneficiaries of a trust or estate represented by 
a family trust company.  The measure also provides for the designation of 
a person to represent and bind a beneficiary of a trust administered by a family 
trust company.  The bill provides that newly enacted duties of fiduciaries in 
other titles of Nevada Revised Statutes must not apply to family trust 
companies, and existing provisions only apply to the extent they are not 
incompatible with existing law governing family trusts or any terms of the trust.  

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1993/Overview/
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The measure provides for the confidentiality of certain trust documents in 
a court proceeding to protect their confidentiality.  It also provides for 
a rebuttable presumption of good faith for the actions of certain fiduciaries.  
A licensed family trust is subject to the supervision of the Commissioner of 
Financial  Institutions.  Further, the bill provides that a family trust company 
enjoys a presumption of good faith in its transactions and dealings, and certain 
transactions by such a company are presumed to not be conflicts of interest.  
Finally, the measure revises certain reporting requirements for family trust 
companies. 
 
Chairman Kirner:  
Assemblywoman Neal had a reservation on this bill and will speak first. 
 
Assemblywoman Neal: 
My reservations come from section 8, where it addresses the successor 
fiduciary to the family trust and the attorney-client privilege.  I had asked 
Committee Counsel Matt Mundy to read a case.  It is a policy decision for 
everybody, but my policy decision is that I do not agree with them not having 
rights as a successor fiduciary to information that may have been shared under 
the attorney-client privilege if they are going to exercise the duties in 
relationship to the trust.  The liberal construction that the chapter will control 
over any other provisions of law is too broad.   
 
Matt Mundy, Committee Counsel: 
There is a split nationwide in the common law as to whether the privilege of the 
attorney-client relationship, to the extent that you have a successor trustee in 
the context of a family trust company, flows to the successor trustee.  The 
case to which Assemblywoman Neal was referring, Mueller v. County of 
Los Angeles, 176 Cal. App. 4th 809 (2009), says that in California the benefits, 
powers, and duties with respect to trustees stay with a successor trustee.  
So this provision in section 8, subsection 3, allows the predecessor trust 
company to invoke attorney-client privilege against a successor trustee. 
 
Chairman Kirner:   
Does that help? 
 
Assemblywoman Neal: 
Yes.  I know we are in Nevada, but because all of the states are split and it is 
not clear, my policy decision is that I would not want to put that in statute.  
Even though this is a business relationship that comes to the state, I always 
look at who does it effect on the side of the consumer versus the business.  
I try to balance out the two.  For me, I will vote no. 
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Chairman Kirner:   
Is there any further discussion?  Seeing none, I will entertain a motion. 
 

ASSEMBLYMAN O'NEILL MOVED TO DO PASS 
SENATE BILL 384 (1ST REPRINT). 
 
ASSEMBLYMAN NELSON SECONDED THE MOTION. 
 

Is there any further discussion? 
 
Assemblyman Ohrenschall: 
I appreciate Assemblywoman Neal's concerns.  I will vote yes in Committee and 
reserve my right to change my vote on the floor. 
 
Chairman Kirner:   
Is there any other discussion?  [There was none.]  I will call for the vote. 
 

THE MOTION PASSED.  (ASSEMBLYWOMAN NEAL VOTED NO.  
ASSEMBLYMAN PAUL ANDERSON WAS ABSENT FOR THE 
VOTE.) 

 
Senate Bill 181 (1st Reprint): Provides for the licensure of certified 

anesthesiology assistants. (BDR 54-240) 
 
Previously we skipped Senate Bill 181 (1st Reprint).  My concern is that there 
are a number of proponents of the bill, and I have some questions.  We will hear 
that bill in a future session.  That completes our agenda for today.  Is there any 
public comment?  [There was none.]  The meeting is adjourned [at 3:13 p.m.]. 
 

RESPECTFULLY SUBMITTED: 
 

 
  
Earlene Miller 
Committee Secretary 

 
APPROVED BY: 
 
 
  
Assemblyman Randy Kirner, Chairman 
 
DATE:    
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Minutes ID: 1072 

*CM1072* 

MINUTES OF THE MEETING 
OF THE 

ASSEMBLY COMMITTEE ON COMMERCE AND LABOR 
 

Seventy-Eighth Session 
May 1, 2015 

 
The Committee on Commerce and Labor was called to order by 
Chairman Randy Kirner at 1:33 p.m. on Friday, May 1, 2015, in Room 3143 of 
the Legislative Building, 401 South Carson Street, Carson City, Nevada. The 
meeting was videoconferenced to Room 4401 of the Grant Sawyer State Office 
Building, 555 East Washington Avenue, Las Vegas, Nevada. Copies of the 
minutes, including the Agenda (Exhibit A), the Attendance Roster (Exhibit B), 
and other substantive exhibits, are available and on file in the Research Library 
of the Legislative Counsel Bureau and on the Nevada Legislature's website at 
www.leg.state.nv.us/App/NELIS/REL/78th2015.  In addition, copies of the 
audio or video of the meeting may be purchased, for personal use only, 
through  the Legislative Counsel Bureau's Publications Office (email: 
publications@lcb.state.nv.us; telephone: 775-684-6835). 
 
COMMITTEE MEMBERS PRESENT: 
 

Assemblyman Randy Kirner, Chairman 
Assemblywoman Victoria Seaman, Vice Chair 
Assemblyman Paul Anderson 
Assemblywoman Irene Bustamante Adams 
Assemblywoman Maggie Carlton 
Assemblywoman Olivia Diaz 
Assemblyman John Ellison 
Assemblywoman Michele Fiore 
Assemblyman Ira Hansen 
Assemblywoman Marilyn K. Kirkpatrick 
Assemblywoman Dina Neal 
Assemblyman Erven T. Nelson 
Assemblyman James Ohrenschall 
Assemblyman P.K. O'Neill 
Assemblyman Stephen H. Silberkraus 

 
COMMITTEE MEMBERS ABSENT: 
 

None 
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GUEST LEGISLATORS PRESENT: 
 

Senator James A. Settelmeyer, Senate District No. 17 
 
STAFF MEMBERS PRESENT: 
 

Kelly Richard, Committee Policy Analyst 
Matt Mundy, Committee Counsel 
Earlene Miller, Committee Secretary 
Olivia Lloyd, Committee Assistant 

 
OTHERS PRESENT: 
 

Terry J. Reynolds, Deputy Director of Administration, Department of 
Business and Industry 

Jonathan Gedde, Chairman, Board of Governors, Nevada Mortgage 
Lenders Association, Las Vegas, Nevada 

James Westrin, Commissioner, Division of Mortgage Lending, Department 
of Business and Industry 

Janis Grady, Member, Advisory Council on Mortgage Investments and 
Mortgage Lending, Las Vegas, Nevada  

Michael Hillerby, representing Bently Heritage and 
Charter  Communications 

Matt McKinney, General Manager, Bently Ranch, Minden, Nevada 
Mike Draper, representing Churchill Vineyards and Frey Ranch Estate 

Distillery 
Colby Frey, Owner, Churchill Vineyards and Frey Ranch Estate Distillery, 

Fallon, Nevada  
Alfredo Alonso, representing Southern Wine and Spirits 
George Racz, Founder and Distiller, Las Vegas Distillery, 

Henderson, Nevada 
Donald J. Lomoljo, Utilities Hearings Officer, Public Utilities Commission 

of Nevada 
Daniel O. Jacobsen, Technical Staff Manager, Bureau of 

Consumer Protection, Office of the Attorney General 
Randy Robison, Director, State Legislative Affairs, CenturyLink, 

Las Vegas, Nevada 
Michael Hunsucker, Vice President, Wholesale Services and Support, 

CenturyLink, Monroe, Louisiana 
Randy J. Brown, Director, Regulatory and Legislative Affairs, 

AT&T Nevada 
Mike Eifert, Executive Director, Nevada Telecommunications Association 
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Samuel P. McMullen, representing Southwest Cable Communications 
Association 

Steven E. Tackes, representing XO Communications 
Marla McDade Williams, representing Sprint 
Samuel S. Crano, Assistant Staff Counsel, Public Utilities Commission of 

Nevada 
Keith Lee, representing Maupin, Cox & LeGoy  
G. Barton Mowry, Attorney, Maupin, Cox & LeGoy, Reno, Nevada 
 

Chairman Kirner:   
[The roll was taken, and a quorum was present.]  We have four bills on work 
session.   
 
Senate Bill 440 (1st Reprint): Revises provisions relating to insurance. 

(BDR 57-983) 
 
I have been working on Senate Bill 440 (1st Reprint) to find answers to my 
questions and they are not all answered, so we will hear that bill next week.  
We will start with the work session on Senate Bill 86 (1st Reprint). 
 
Senate Bill 86 (1st Reprint): Revises provisions governing pipeline and 

subsurface safety. (BDR 58-347) 
 
Kelly Richard, Committee Policy Analyst:  
Senate Bill 86 (1st Reprint) was sponsored by the Senate Committee on 
Commerce, Labor and Energy and was heard by this Committee on April 24.  
[Referred to work session document (Exhibit C).]  The bill increases the 
maximum amount of a civil penalty that may be imposed by the Public Utilities 
Commission of Nevada for a violation of regulations adopted by the Commission 
in conformity with the Natural Gas Pipeline Safety Act of 1968.  It imposes 
a new penalty not to exceed $200,000 for each violation for each day that the 
violation persists, with a maximum civil penalty not to exceed $2 million.  
The measure also increases the maximum civil penalty for a single willful or 
repeated violation of provisions governing excavation or demolition near 
subsurface installations to not more than $2,500 per day, and increases the 
maximum civil penalty for any related series of willful or repeated violations 
within a calendar year to not more than $250,000.  Among other changes, the 
bill authorizes the Commission to triple the maximum civil penalty that may be 
imposed for each violation.  There were no amendments. 
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ASSEMBLYMAN SILBERKRAUS MOVED TO DO PASS 
SENATE BILL 86 (1ST REPRINT). 
 
ASSEMBLYWOMAN SEAMAN SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN PAUL ANDERSON, DIAZ, 
AND FIORE WERE ABSENT FOR THE VOTE.) 
 

We will move to Senate Bill 151 (1st Reprint). 
 
Senate Bill 151 (1st Reprint): Requires the Public Utilities Commission of Nevada 

to adopt regulations authorizing a natural gas utility to expand its 
infrastructure in a manner consistent with a program of economic 
development. (BDR 58-52) 

 
Kelly Richard, Committee Policy Analyst:  
Senate Bill 151 (1st Reprint) was also heard in Committee on April 24, 2015.  
[Referred to work session document (Exhibit D).]  This bill requires the 
Public Utilities Commission of Nevada (PUCN) to adopt regulations authorizing 
a public utility that purchases natural gas for resale to expand its infrastructure 
in a manner consistent with an economic development program proposed by the 
public utility and approved by the PUCN.  This bill was sponsored by 
Senator Atkinson and there were no amendments. 
 
Chairman Kirner:   
I will entertain a motion. 
 

ASSEMBLYMAN SILBERKRAUS MOVED TO DO PASS 
SENATE BILL 151 (1ST REPRINT). 
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION. 
 

Is there any discussion? 
 
Assemblyman Hansen: 
In section 1, subsection 2 of the bill, it talks about persons receiving indirect 
benefits from the expansion of the infrastructure.  That is a pretty wide net, and 
I want to make sure that the record reflects those indirect benefit recipients are 
actually people who are in the immediate vicinity of the infrastructure.  Indirect 
benefits is a really broad term.  I want to be sure that the record reflects that 
our intention with this legislation is that indirect people are also within 
a reasonable proximity of the expansions that have to be paid and that the 
PUCN keep that in mind as they draft these regulations. 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1504/Overview/
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Assemblyman Ellison: 
The questions I had on the bill have been answered. 
 
Chairman Kirner:   
I will call for the vote. 
 

THE MOTION PASSED.  (ASSEMBLYMEN PAUL ANDERSON, DIAZ, 
AND FIORE WERE ABSENT FOR THE VOTE.) 
 

We will move to Senate Bill 158 (1st Reprint). 
 
Senate Bill 158 (1st Reprint): Revises provisions relating to collective bargaining 

by local governments. (BDR 23-704) 
 
Kelly Richard, Committee Policy Analyst:  
This bill was presented in Committee on April 24, 2015, by Senator Goicoechea 
and was sponsored by the Senate Committee on Government Affairs.  [Referred 
to work session document (Exhibit E).]  It requires a local government employer 
to make available to the public not less than three business days before a public 
hearing by its governing body to approve a collective bargaining agreement or 
similar agreement the following documents: the proposed agreement and any 
exhibits or other attachments to the proposed agreement; a document showing 
any language added to or deleted from the previous agreement if the proposed 
agreement is a modification of a previous agreement; and any supporting 
material prepared for the governing body and relating to the fiscal impact of the 
agreement. 
 
These documents must be available on the website of the local government or, 
if the local government does not have such a website, by depositing the 
documents with the clerk of the governing body.  Any document so deposited is 
a public record and must be open for public inspection. 
 
Chairman Kirner:   
Is there a motion? 
 

ASSEMBLYWOMAN SEAMAN MOVED TO DO PASS 
SENATE BILL 158 (1ST REPRINT). 
 
ASSEMBLYMAN ELLISON SECONDED THE MOTION. 
 

Assemblyman Ellison:   
I thought there was an amendment. 
 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1521/Overview/
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Assemblywoman Kirkpatrick: 
I proposed an amendment to ensure that everybody was part of the process.  
I have not been able to meet with Senator Goicoechea, but it is current law that 
those evaluations are supposed to be public, and I think that needs to be 
reiterated.  If I need to do a floor amendment for the bill to come out clean, 
I will.  The intent has always been for all local governments that the evaluations 
be public.  We passed that law a long time ago.  I would love to see the 
amendment, but I am happy to offer it on the floor.  
 
Chairman Kirner:   
Is there any further discussion?  Seeing none, I will call for the vote. 
 

THE MOTION PASSED.  (ASSEMBLYWOMAN FIORE WAS ABSENT 
FOR THE VOTE.) 
 

Assemblyman Ellison: 
I voted yes, but I will reserve my right to change my vote on the floor. 
 
Assemblywoman Kirkpatrick: 
I will reserve my right too. 
 
Assemblywoman Carlton:  
I reserve my right to change my vote also. 
 
Assemblywoman Neal: 
I reserve my right to change my vote. 
 
Chairman Kirner:   
We will open the hearing on Assembly Bill 480. 
 
Assembly Bill 480: Provides for the licensing and regulation of mortgage loan 

servicers and revises provisions governing the administration of the 
Division of Mortgage Lending of the Department of Business and Industry. 
(BDR 54-1174) 

 
Terry J. Reynolds, Deputy Director of Administration, Department of Business 

and Industry: 
This is a proposed amendment (Exhibit F) to the bill that we have worked on 
diligently to come to consensus with the Nevada Mortgage Lenders Association.  
I would like to go through the major points in the amendment.  We proposed 
to change Chapter 645 of the Nevada Revised Statutes (NRS) to remove 
servicer language from the definition of escrow.  We have strengthened the 
existing positions to clarify that the performance of escrow activity on Nevada 

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/2222/Overview/
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property requires licensure, unless exempt, regardless of where the escrow 
agency is located.  An out-of-state escrow agency would still have to be 
licensed in the state of Nevada.  This would also allow for the future of 
a nationwide registry for the licensing of escrow agents and escrow agencies.   
 
In the amendment, mortgage brokers who are licensed under NRS Chapter 645B 
will be exempt from licensing under the servicer bill for loans they make or 
arrange under that license.  We will also define "wholesale lender" and eliminate 
the in-state office requirement for them in Chapter 645B of NRS and allow for 
examination of electronic records.  Additionally, if they are unable to send the 
records electronically or if we find a need, we would be able to go onsite to 
review the records in another state, and they could choose to pay for that and 
have our staff go to see them to do the audit. 
 
Section 18 of the proposed amendment provides that mortgage bankers 
licensed under Chapter 645E of NRS will be exempt from licensing under the 
servicer bill for loans that they make under that license. 
 
In our amendment (Exhibit F), we have deleted sections 21 through 86, which is 
a significant deletion.  That will provide for the administrative amendments to 
be able to license mortgage servicers.  It will define "mortgage servicer" 
similarly to the existing definition in NRS 107.440.  It will prohibit a person from 
acting as a mortgage servicer unless they are exempt from licensure.  It will 
require the Commissioner to adopt regulations to implement a licensing and 
supervisory program, but only after public hearings and working with 
the industry and then bringing them back for consideration by the 
Legislative Commission.  It will require compliance with law and regulations, 
provide that a person compliant with the applicable Consumer Financial 
Protection Bureau (CFPB) under the Dodd-Frank Act is compliant with the bill, 
and allow the use of nationwide registry for receipt of applications, fees, 
and reports.  It simplifies the process so two applications, one local and 
one national, do not have to be filed. 
 
Those are the amendments that we are proposing.  We have discussed this with 
the Nevada Mortgage Lenders Association and received consensus. 
 
Jonathan Gedde, Chairman, Board of Governors, Nevada Mortgage Lenders 

Association, Las Vegas, Nevada: 
As Mr. Reynolds stated, we have worked together to find common areas so we 
can support this bill.  There are a couple of specific provisions that we worked 
on with the Division.  Our primary objective is to make sure that affordable 
credit, specifically mortgage credit, is accessible for all Nevadans.  There are 
two provisions in this bill to help do that.  One is exempting the wholesale 

http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1072F.pdf
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lender from the brick-and-mortar requirement.  It allows mortgage capital from 
wherever it may exist to come into the state without the onerous provision to 
have a physical location here.  That will help bring in alternative loan programs 
and programs for those who do not fit in the Federal Housing Authority (FHA) or 
traditional box.  The other provision is the compliance with federal laws as well 
as the CFPB's standards.  Having those servicing standards, if followed, will 
represent compliance with state standards.  We are happy to support this bill at 
this time. 
 
Chairman Kirner:   
I appreciate your work with the Division to bring this bill.   
 
Assemblyman Ohrenschall: 
Section 8, subsection 3 of the mock-up dated May 1, 2015, says, 
"The applicant shall include in an application for renewal of an existing license: 
(a) Any renewal fee required pursuant to NRS 645A.040."  Is that set by NRS 
or is it left up to the Commissioner? 
 
James Westrin, Commissioner, Division of Mortgage Lending, Department of 

Business and Industry: 
The renewal fee is set by NRS 645A.040. 
 
Assemblyman Ohrenschall: 
How much is it? 
 
Jim Westrin: 
I believe it is $200. 
 
Chairman Kirner:   
Are there any other questions?  
 
Assemblywoman Carlton:  
For years we wanted people to be physically in the state.  We figured if they 
were going to make money from the residents of the state, that they should at 
least have a physical presence in the state.  I wonder what the public policy 
change is to eliminate that provision? 
 
Jon Gedde: 
The change in the provision does not actually change the spirit of that 
brick-and-mortar requirement.  Anyone who is dealing directly with a borrower 
will still need to be physically in the state of Nevada or the license will still have 
to have a physical location in the state of Nevada.  The exemption is only for 
wholesale lenders or correspondent lenders, which are institutions providing 



Assembly Committee on Commerce and Labor 
May 1, 2015 
Page 9 
 
capital either to fund transactions being originated by mortgage brokers in 
the state or to purchase loans that are funded by a local mortgage banker.  
The originator of the loan, someone who is taking an application from 
a borrower or negotiating terms with a borrower, is still required to have 
a physical location in the state. 
 
Assemblywoman Carlton:  
But the guy with the back-up dollars does not necessarily have to be in 
the state? 
 
Terry Reynolds: 
The issue is as long as they provide us access to their records electronically and 
they will pay for our staff to visit them or do an audit at their home location, 
we feel that in today's world, that is sufficient for us to reach out to them.  
Under the Dodd-Frank Act, they will be registered and have to comply with 
those regulations for the CFPB.  We feel that is substantial protection for the 
consumer.  In addition, most of the types of wholesale lenders have an office, 
but it is not accessible to the public.  They work through a mortgage broker 
within the state that does have an office.  We think from a consumer 
standpoint, those individuals will work more with the mortgage broker who has 
an office in the state. 
 
Assemblywoman Carlton:  
Dodd-Frank has been stymied for years.  I did not realize it was getting any 
better.  That does not give me a level of comfort.  With what everybody in our 
state has been through with mortgages lately, I am looking under every rock 
to make sure we are not going to end up in the same position.  I think we need 
to pay attention to what could possibly come from changes.  The market is not 
back yet, and people are still underwater.  It is not over, so I still have some 
concerns about some of these changes. 
 
Assemblyman Nelson: 
If a lender is a Nevada limited liability company (LLC), but is not doing loans in 
Nevada and is doing loans outside the state, would they need to be licensed? 
 
Jim Westrin: 
Generally, under our statutes, if they are making loans on a property located in 
Nevada, they would be licensed under our jurisdiction.  If they are making loans 
on property in another state, they would be subject to the jurisdiction and 
consumer protections in that state. 
 
Chairman Kirner:   
Are there any other questions?  
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Assemblyman Ellison: 
The fiscal note says revenue of $256,850 in future biennia.  Is that such a large 
increase that we will discourage people, or am I seeing this wrong? 
 
Terry Reynolds: 
What you are seeing are the fees for initial licensing of mortgage brokers and 
bankers.  We took the escrow fees out of this version of the bill, but 
the escrow fees are included in that amount.  We have consensus from the 
Nevada Mortgage Lenders Association for the increase in fees.  They support 
that increase and realize what it takes to run this office.  This office was 
previously funded by National Mortgage Settlement dollars, and because those 
dollars are ending, we are going back to a fee-based budget. 
 
Chairman Kirner:   
We need to be focused on the policy.  This bill was in the Assembly Committee 
on Ways and Means and was rereferred to us.  If we are able to move this, 
we will rerefer it to Ways and Means to work with the fiscal notes.  Are there 
any other questions from the Committee?  [There were none.]  Will those in 
support of the bill come forward. 
 
Janis Grady, Member, Advisory Council on Mortgage Investments and Mortgage 

Lending, Las Vegas, Nevada: 
I am in support of this bill with the presented amendments. 
 
[Received but not discussed were letters of support from Michele Johnson, 
President, Financial Guidance Center, Las Vegas (Exhibit G) and Alan Williams of 
Las Vegas (Exhibit H).] 
 
Chairman Kirner:   
Are there others in support?  [There were none.]  Are there any in opposition to 
this bill?  Seeing no opposition, are there any who are neutral on this bill?  
[There were none.]  Are there any questions?  
 
Assemblyman Nelson: 
I only see two small sections taken out of the mock-up.   
 
Chairman Kirner:   
If you look at page 13 of the mock-up (Exhibit F), you will see a description of 
the sections that are deleted. 
 
  

http://www.leg.state.nv.us/Session/78th2015/Exhibits/Assembly/CL/ACL1072G.pdf
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Terry Reynolds: 
Sections 21 through 86 provide for administrative regulations to license 
servicers and sets out the process we will go through, which will require public 
hearings and require us to look at certain aspects of the licensure for those 
mortgage servicers. 
 
Assemblyman Nelson: 
You are taking out those sections, but they are still in the mock-up? 
 
Terry Reynolds: 
The note on the side indicates what the Legislative Counsel Bureau will provide 
in the legislation for the administrative process to cover licensing of servicers. 
 
Assemblyman Ohrenschall: 
Section 90 of the mock-up says "the Commissioner shall" and the deleted 
language is "adopt any regulations and carry out the provisions of this chapter."  
The new language gives the Commissioner "broad administrative authority to 
administer, interpret and enforce this chapter" and NRS Chapters 645A, 645B, 
and 645E and any other chapter for which the Commissioner is statutorily 
responsible.  It looks to me like a big expansion in terms of the Commissioner's 
authority.  Is that what section 90 is going to be? 
 
Jim Westrin: 
Chapter 645F of the NRS is the enabling legislation for the Division.  Under each 
of the separate chapters, there is regulation authority.  In the mock-up, there 
will be language that the final servicing rules for CFPB, if they are compliant 
with that, they will be compliant with the servicing provisions of the 
regulations.   
 
Assemblyman Ohrenschall: 
So, section 90 will not be a broad expansion of the Commissioner's authority? 
 
Jim Westrin: 
No. 
 
Assemblywoman Bustamante Adams: 
I have been contacted by Larry Carroll, who is a small-business owner from 
southern Nevada.  Was this the bill he had concerns about and were they 
worked out?  I did not see any follow-up on that. 
 
Terry Reynolds: 
We spoke with Mr. Carroll at length about his concerns regarding the 
construction control when you contract to do escrow services for contractors.  
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The ability to provide for the requirements of that and the educational 
requirements for construction control people or agencies is controlled through 
administrative regulation.  I have spoken to Commissioner Westrin and we will 
work with that industry to provide for sufficient education and controls that are 
segmented to that industry and not broadened.  They just deal with escrow and 
mortgages.  I responded to Mr. Carroll and indicated that to him in an email 
and sent a copy to you. 
 
Chairman Kirner:   
Seeing no further questions, I will close the hearing on A.B. 480 and open the 
hearing on Senate Bill 246 (1st Reprint). 
 
Senate Bill 246 (1st Reprint): Revises provisions governing alcoholic beverages. 

(BDR 52-631) 
 
Senator James A. Settelmeyer, Senate District No. 17: 
The idea for Senate Bill 246 (1st Reprint) came from two constituents in 
different counties who are seeking to start or increase distillery businesses.  
In section 1 of the bill, we included, at the request of the distributors, a section 
dealing with penalties.  We already have these penalties in law for the other 
sections dealing with brew pubs and wine.  We felt it was important to have 
parity and bring the penalties so that if someone disobeyed the law, somebody 
could bring a civil action against them.   
 
Section 1.7 gets into the important part of the bill.  We are seeking to increase 
the volume that can be brewed or manufactured from 20,000 to 40,000 cases 
and to increase the tasting limitation from two fluid ounces to four fluid ounces.  
Others at the table will talk about the plans they have for operations and the 
ability to tour their ranches to show where they are growing the grain.  That is 
where the concept of doubling the amounts came from.  The case limitation will 
change from two bottles per month per person to one case per month, but no 
more than six cases of spirits per year.  The request came from the Frey Ranch 
Estate Distillery, which has customers who want to buy bottles for gifts.  
In section 1.7, subsection 1, paragraph (f), it has the ability to transfer neutral 
spirits for donation for charitable or nonprofit purposes.  Paragraph (g) provides 
for the transfer of neutral spirits for manufacturing purposes.  Subsection 3 
describes a bottle and what is in a case and how many milliliters are in a bottle.   
 
We have some small distillers that are growing and would like to have the 
opportunity to work within Douglas County.  We have a company in 
Douglas County that is seeking to spend millions of dollars getting the 
old  Minden Mill running for a distillery.  My father was once the manager of 
the mill.  The building has since been abandoned.   

https://www.leg.state.nv.us/App/NELIS/REL/78th2015/Bill/1709/Overview/
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Chairman Kirner:   
We will take testimony in favor of the bill. 
 
Michael Hillerby, representing Bently Heritage: 
We would like to thank Senator Settelmeyer and the other bill sponsors.  
We will have Matt McKinney talk about the Bently Nevada operation and the 
unique nature of the estate distillery. 
 
Matt McKinney, General Manager, Bently Ranch, Minden, Nevada: 
Bently Heritage, LLC will produce premium spirits from locally grown grains and 
botanicals grown on the Bently Ranch in the Carson Valley.  [Provided handout 
(Exhibit I).]  We will forge strong partnerships with established Nevada 
distributors by working within the current three-tier system and help draw 
regional attention to the homegrown businesses.  Investor and project owner 
Christopher Bently is a Carson Valley native.  He is establishing our estate 
distillery in Minden, the historic heart of the Battle Born State.  Bently Heritage 
is a keystone of a larger plan to revitalize his home, create jobs, and draw other 
businesses to the area.  In the first year of operation, it will create 13 new jobs 
which will pay an average of $25 or more per hour.  However, it is about more 
than creating jobs.  It is about establishing a local business that will last for 
generations and will forge partnerships with existing businesses and distributors 
that will last just as long.   
 
The home of Bently Heritage will be the historic Minden Flour Milling Company 
building.  This nationally recognized historic structure is being refitted into 
a cutting-edge distillery and a destination that will be open to the public for 
tours and tastings.  The total project budget, which includes the cost of the 
building construction, renovation, land value, and investment in equipment, will 
be over $44 million.  Distilling equipment will be ordered from Scotland, 
Germany, and local sources.  In addition to creating a hub of activity 
in downtown Minden, the export market will be our main business focus for 
Bently Heritage.   
 
The Bently family has been an economic force in the Carson Valley since 1961.  
We look forward to not only continuing this legacy but putting Minden back on 
the map and in good company with other Silver State artisans and distillers.  
The changes to Nevada's craft distilling law requested by S.B. 246 (R1) will 
enable us to meet customer demand and export Nevada-made spirits.  It will 
generate interest in the history of the Silver State and be an important driver of 
economic development for local distillers, wholesalers, and businesses. 
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Michael Hillerby: 
I would like to thank the wholesale and distribution industry who worked very 
hard to come to a compromise on this so everyone could come here today in 
support. 
 
Chairman Kirner:   
I appreciate your work on this bill.  Are there any questions from the 
Committee?  
 
Assemblyman O’Neill: 
What kind of spirits are you talking about? 
 
Matt McKinney: 
Spirits is a large designation.  We will have whiskey, bourbon, vodka, gin, 
absinthe, and anything along those lines. 
 
Chairman Kirner:   
Are there any other questions?  Seeing none, I will invite those in support of the 
bill to come forward. 
 
Mike Draper, representing Churchill Vineyards and Frey Ranch Estate Distillery: 
The Frey Ranch operation is the only estate distillery and winery in the country.  
We appreciate Senator Settelmeyer's efforts to bring this bill to the Legislature 
this session.  We support this bill.  Nevada is on the brink of becoming 
a fantastic craft distilling state.  Colby and Ashley Frey's distilled products are 
being distributed in Nevada and are starting to be distributed in California.  
There is a lot of opportunity.   
 
Colby Frey, Owner, Churchill Vineyards and Frey Ranch Estate Distillery, Fallon, 

Nevada:  
I am a fifth-generation Nevada farmer and owner of Churchill Vineyards and 
Frey Ranch Estate Distillery.  We own a 1,200-acre farm in Fallon that I was 
fortunate to buy from my father, who got it from his grandfather.  Being 
a farmer is tough because of land values and other problems such as droughts, 
so it is important to come up with new ways to survive.  We came up with 
having a distillery.  It is a way we can vertically integrate and create a product 
from what we produce on our farm.  It is very important for our survival as 
farmers.   
 
We have been distilling since 2006.  We completed our state-of-the-art distillery 
building a year ago which is capable of producing 10,000 cases per month.  
We do not anticipate producing that much.  We want to be farmers first.  
We want to grow the ingredients during the summer and create the products 
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during the winter.  We sized our operation accordingly.  We distill during the 
winter months and do not have to lay off our employees because of a lack of 
work.  In the summer, we close the distillery and concentrate on growing the 
crops.  We can do a good job at both jobs. 
 
Assemblywoman Neal: 
In section 1, subsection 1, it talks about economic damage as the proximate 
result.  Have you ever experienced any economic damage for someone acting 
contrary to your business?  What do the damages mean?  Can you give me 
a real-life example? 
 
Mike Draper: 
We are talking about opportunity lost.  We have people who visit from Oregon, 
California, Las Vegas, and even Reno.  Because there are various restrictions 
about what can be sold, we are losing the opportunity to expose our product to 
these people.  Selling more product benefits our distributor and our supplier.  
We view this bill as an opportunity for everyone to win. 
 
Assemblywoman Neal: 
Please also give me an example of instances that have occurred or could occur 
of an agent or employee who knowingly aids or assists in the violation of the 
rules.   
 
Senator Settelmeyer: 
The first section of the bill is not for the people who are growing or producing.  
It is for the distributors as it replicates the other sections in law.  It ensures that 
if the producers produce more than they are legally allowed, it allows the 
distributors to have recourse.  I believe that is done because our state only has 
two enforcement agents.  Therefore, these individuals need legal remedies.  
An example would be if an individual produced 50,000 cases and exceeded the 
law, the distributor would have the ability to state that on those 10,000 cases 
over the limit, you have disallowed me this much income.  Therefore, the 
distributor could put forth a civil action to try to recover those differences 
within the confines of the law. 
 
Assemblywoman Neal: 
Is it the competitor who would be able to bring a claim? 
 
Senator Settelmeyer: 
This bill goes to the heart of the matter of the three-tiered system that we have 
in Nevada.  Traditionally, the producers are supposed to go through a distributor 
and then to a retailer to sell.  We are allowing an exemption for this process for 
what we consider to be craft industries, on a limited scale, to allow them 
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to grow.  Once they get to a big enough scale, they should think about going to 
a traditional route for all of their product.  There is nothing currently in law that 
would prevent these operations from growing as much as they wish and then 
going through the distribution chain to the retailer.  The law is to protect the 
three-tiered distribution chain that has been established in Nevada.   
 
The intent of the bill is to expand the definition of a craft distillery and to give 
them room to grow in these businesses.  As Mr. Frey indicated, he has the 
potential to produce 10,000 cases per month, but he only does that in the 
winter months.  He was looking at flexibility so he can employ his people for 
the four winter months.  But if he or any other individual were to exceed the 
limit of 40,000 cases, then there is a loss to the distributors and the retailers.  
They would have the ability to show said loss in a court of law.  I believe the 
intent of the bill is so we do not have to have more enforcement officers. 
 
Alfredo Alonso, representing Southern Wine and Spirits: 
That is the intent.  We are not creating something new here.  This is already in 
statute in Nevada Revised Statutes (NRS) Chapters 369 and 597.  As an 
example, a distiller decides to start selling beyond those limits on premises and 
they are now operating in all three tiers.  They are now perhaps selling by mail 
and disregarding the limits, instead of selling it through the system.  
The likelihood is that no taxes are being paid because of the difficulty within 
the enforcement arm of the state.  Many years ago, the Legislature determined 
the three-tiered system acted as another tool in case you could not get the 
enforcement.  A retailer, a wholesaler, or the distiller could sue on behalf of 
themselves in respect to any damages.  If you have someone who is obviously 
bypassing the retailer, he could say that should be in my store and should not 
be sold in a different manner.  Therefore, this is an excellent mechanism to 
ensure that the state, the retailer, and the wholesaler will be whole. 
 
Assemblywoman Neal: 
Has proximate result always been the standard in relationship to economic 
damages?  Would this change the burden of proof? 
 
Alfredo Alonso: 
This was used recently.  Southern Wine and Spirits sued a gray marketeer.  
This gray marketeer was bringing huge amounts of gray market, black market, 
and, in some cases, counterfeit liquor into the state.  It was being sold into the 
same channels and everyone thought it was legal until they figured out that 50 
cases of Cristal champagne had been sitting on a dock in Oakland for about six 
months.  One of our gaming properties bought it thinking they had  
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good product and found out it had been bad for years.  Chapters 369 and 597 
of NRS allowed for bringing action against the gray marketeer.  The courts ruled 
in our favor.  It is another method in which the private entity within the system 
can seek damages when our enforcement arm cannot.   
 
Chairman Kirner:   
We will move to the testifier in Las Vegas. 
 
George Racz, Founder and Distiller, Las Vegas Distillery, Henderson, Nevada: 
We are happy with this bill and we support it.  I wrote Assembly Bill 153 
of the 77th Session.  It is great to see that we planted a seed a couple of years 
ago and we have more distilleries opened in southern Nevada.  This bill will 
increase the production for us.  We support this bill. 
 
Chairman Kirner:   
Is there anyone in opposition?  Seeing no opposition, are there any to testify 
from a neutral position?  [There were none.]  I will close the hearing on 
S.B. 246 (R1).  I will open the hearing on Senate Bill 87 (1st Reprint).   
 
Senate Bill 87 (1st Reprint): Authorizes the Public Utilities Commission of 

Nevada to modify resource plans submitted by certain public utilities. 
(BDR 58-349) 

 
Donald J. Lomoljo, Utilities Hearings Officer, Public Utilities Commission of 

Nevada: 
Senate Bill 87 (1st Reprint) pertains to the integrated resource planning 
authority of the Public Utilities Commission of Nevada (PUCN).  Integrated 
resource planning is an application process that the jurisdictional electric utilities 
go through on a triennial basis.  Those companies include Sierra Pacific Power in 
northern Nevada, Nevada Power in southern Nevada, and the larger jurisdictional 
water utilities.  They are required to present a plan to the Commission of how 
they are going to serve their customers in the next 20 years.  The Commission 
approves an immediate three-year plan which is called an action plan. 
 
Senate Bill 87 (1st Reprint) corrects a current inconsistency in the integrated 
resource planning law.  Last session, the Legislature passed a law that created 
a subset of integrated resource planning, which was the emissions reduction 
and capacity replacement plan process.  In that process, the Commission has 
the ability to accept, modify, or deem inadequate a plan.  This bill extends those 
abilities to the Commission in general in integrated resource plans.  It creates 
efficiencies, a more dynamic process where the Commission can actually 
consider and modify plans based upon testimony and evidence that is received 
in the integrated resource planning litigation process. 
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Chairman Kirner:   
Are there any questions?  Seeing none, I will invite those in support of the bill to 
come to the table. 
 
Daniel O. Jacobsen, Technical Staff Manager, Bureau of Consumer Protection, 

Office of the Attorney General: 
We are supportive of this bill.  By giving the Commission the latitude to make 
changes to the proposals a utility might make for a project, we think it will 
result in better protection for consumers.  We are currently seeing a lot of 
disruptive technology that may significantly alter the way we think about 
utilities that previously had no competitive alternatives. 
 
Chairman Kirner:   
Are there others in support?  Seeing none, are there any opposed to this bill?  
[There were none.]  Are there any to testify from a neutral position?  [There 
was no one.]  I will close the hearing on S.B. 87 (R1) and open the hearing on 
Senate Bill 112 (1st Reprint). 
 
Senate Bill 112 (1st Reprint): Revises provisions relating to telecommunications. 

(BDR 58-636) 
 
Senator James A. Settelmeyer, Senate District No. 17: 
As the Chair of the Senate Committee on Commerce, Labor and Energy, I am 
here to tell you where my Committee ended up on this bill and why.  After 
several discussions about incumbent local exchange carriers (ILEC) and 
competitive local exchange carriers (CLEC), it gets to be a fairly technical 
discussion.  In that respect, one of my Committee members indicated that they 
felt it was best to let the Public Utilities Commission of Nevada (PUCN) deal 
with it because they have people who are well versed on this subject. 
 
Randy Robison, Director, State Legislative Affairs, CenturyLink, Las Vegas, 

Nevada: 
I have with me Mike Hunsucker, Vice President of Wholesale Services and 
Support, who has primary responsibility for managing and looking after the 
plans that are in place in some of the states where we do business.  Not all of 
the states in which we do business have performance measurement plans 
(PMP), but there are enough that do, so he makes sure they are doing the right 
thing.  I would like for Mike to explain why we feel it is time to look at these 
plans and to give the PUCN more flexibility to balance the interests and the 
complex issues. 
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Michael Hunsucker, Vice President, Wholesale Services and Support, 

CenturyLink, Monroe, Louisiana: 
I have been with the company for 36 years and have lived through a long 
history of changes in the industry.  I started with United Telecom in 1979 and 
went through the Sprint years, the Embarq years, and now the CenturyLink 
years.  I was a director in the policy group for Sprint and represented CLEC and 
ILEC operations in front of state commissions.  I have an extensive background 
and I know when the PMP was first put in place here in Nevada in 1999 it was 
started by the local competitive users group.  In 2000 in Nevada, CenturyLink 
had over 900,000 access lines in the state.  We believe this plan was put in 
place to ensure that there would be effective competition.   
 
We believe competition has worked and is still working.  We now have only 
332,000 lines in Nevada.  We have seen a 64 percent decline in our lines.  A lot 
of that is due to the growth of the CLECs in the state and competition from 
wireless providers.  In the same period of time that we have seen a 64 percent 
decline in our lines, the population of Clark County has increased 47 percent.  
We are not as dominant as we once were in the market.  There was 
a Federal Communications Commission (FCC) report released in October 2014, 
which reflected data through December of 2013.  This is not my data or my 
company's data.  This is data that was reported by 9 ILECs in the state and 
115 CLECs.  If you look at the total subscribers including wireless, the ILECs 
have 15.4 percent of the total subscribers in the state.  We are not controlling 
the market, and we think the PMP was put in place at a time when it was 
needed, but over time the need has changed.   
 
When we first introduced this bill in the Senate, we said the Commission "shall 
eliminate" the plan.  We have changed it to "may."  We are asking that we 
move forward and let the Commission use their expertise to determine whether 
it is needed now or not.  That is what this bill does.  Some will question 
whether we have an incentive to continue without these measurement plans.  
We operate in 37 states and 19 of those states have no measurement plans for 
CenturyLink.  Three other states have a measurement plan, but have no penalty 
plan.  The reason we have the ones we have with penalty plans is from the 
Qwest acquisition four years ago.  When we acquired Qwest, their customers 
were in 14 states and they all had PMPs and penalty plans.  We have a real 
incentive to provide quality service to our wholesale customers.  We treat them 
as customers.  If you look at our third-quarter financial statement that we 
reported to the FCC, 20 percent of our company's revenues come from our 
wholesale customers.  Thirty-five percent of our segment income comes from 
these customers.   
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We are structured organizationally with a group that does nothing but manage 
wholesale.  My boss is the president of the wholesale market.  We have around 
1,000 employees whose role is to make sure we are providing services and 
delivering the products that the customers need.  We have an incentive and we 
are going to continue to provide quality service.  These plans are not the 
impetus for us to provide quality service.  We need that revenue as a company, 
and we have a fiduciary responsibility to our shareholders.  We will continue 
to provide quality service if the PUCN reviews this and at some time eliminates 
it.  Our network was built to serve 1 million access lines and we now serve 
a little over 300,000 lines.  It is a huge fixed-cost operation.  We need the 
contribution from wholesale customers to cover that cost and help us pay for 
our network.  That is one more incentive that we are not going to walk away 
from.  It is important to us and key to the financial success of CenturyLink in 
the future. 
 
Chairman Kirner:   
The change from "shall" to "may" in the bill will allow the PUCN to review this 
and to make certain decisions.  They are not required to make any specific 
decisions, but they operate as they normally do with all other areas of their 
business.  Is that correct? 
 
Randy Robison: 
That is correct.  The change is from "shall" establish regulations relating to 
performance measurements and reporting with self-executing penalties 
associated with that.  Changing to "may" allows them to revisit that perhaps 
more regularly than they do now to have a broader range of decisions that they 
can make.  In our view, it gives them a bit more discretion. 
 
Chairman Kirner:   
It gives them pure discretion.  They are not required to do anything specifically 
other than review the regulations and so forth.  Are there any questions?  
 
Assemblyman O’Neill: 
Will the Commission decide if you need to make performance reports? 
 
Randy Robison: 
That would be a good interpretation.   
 
Assemblyman O’Neill: 
How will they know they need the reports if they do not get the information 
that performance is not being maintained? 
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Randy Robison: 
I think your question presumes a scenario where the PUCN would eliminate the 
reporting requirement.  That is unlikely.  They may restrict the number of 
measurements.  Let us say that they do; we could still get the data.  In current 
statute, there is an existing expedited complaint procedure for CLECs or 
anybody else who feels they are being harmed or receiving discriminatory 
treatment.  They could file an expedited complaint with the PUCN.  Under the 
PUCN's normal proceedings, they can request the data from us and we can pull 
that data that is related to that complaint.  We still have the ability to get the 
data and respond to a complaint from the PUCN. 
 
Assemblyman O’Neill: 
How long would that take you to get your information together? 
 
Randy Robison:  
We could have it the same day. 
 
Assemblywoman Kirkpatrick: 
This would give the PUCN the ability to change what they are looking for in 
regard to performance.  I have never known the PUCN to not open a docket if 
there are enough complaints.  If they do bring regulations, I want to be clear 
that the legislative intent is there and they get the correct data that makes 
sense for the complaints that are being addressed.  Is that what I heard 
you say? 
 
Mike Hunsucker: 
I think that is a fair assessment.  If a customer believes we are not complying 
and there is a discrimination going on, they can bring whatever issue, and we 
will be responsive to getting the data and making sure that we work with the 
customer and the PUCN to resolve it.  We would like to see the customer come 
to us and see if we can work it out ourselves before we have to go to 
the PUCN.   
 
Assemblywoman Kirkpatrick: 
The PUCN is always about consumer protection first and foremost, but I want 
you to be clear that they could bring regulations back and the performance 
measures could be changed. 
 
Randy Robison: 
In respect to the performance measurements, we believe that is an accurate 
interpretation.  Currently we are reporting on about 34 different measures.  
With each of those measures, there are submeasures.  We are currently 
reporting on 394 different data elements that relate to competition and 
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discriminatory activity.  That information comes from a variety of data sources 
within our system, and that is where some of the costs and time comes from.  
It is not like there will be two measurements out there.  Right now we are 
required to report on 34 different measures. 
 
Assemblyman Ellison: 
My worry is the consumer.  How long is it going to take to go through the 
PUCN for the consumer to get their rates if they are adjusted?  Where does 
the consumer come in? 
 
Mike Hunsucker: 
If there is a complaint today, I do not know that it is going to take an 
inordinately longer amount of time to resolve.  We prepare that data on the 
394 submeasures every month.  We are finding that our wholesale customers 
today generally are not looking at the data.  We track who accesses the system 
and which measures they are viewing.  We have some carriers that have not 
requested access to the system.  We have some customers who have looked at 
it once in the last three years.  We are not trying to delay resolution.  Selling on 
a wholesale basis is important to our business, so we are going to try to do 
everything we can to make sure there is no impact on the customers. 
 
Assemblyman Ohrenschall: 
Mr. Hunsucker, regarding Nevada Revised Statutes (NRS) 704.6881 and the 
current system we have with performance measures and the self-effectuating 
penalties, you mentioned that CenturyLink operated in a lot of jurisdictions that 
do not have these performance measures.  In those jurisdictions, do you find 
that the CLECs are filing a lot of complaints because they feel that CenturyLink 
or the other ILECs are not playing fair, are not being competitive, or are 
discriminating in favoring one company over another?  How are you finding that 
this works in the jurisdictions that do not have this kind of structure? 
 
Mike Hunsucker: 
The short answer to that is no.  I have been in this role for seven or eight years.  
I am not aware of any complaint that has gone forward before any of our 
commissions regarding service discrimination.  We may have had inquiries from 
some of our customers about issues.  We had one in Nevada about directory 
listings, but we worked with this particular carrier to try to solve that problem.  
 
Assemblyman Nelson: 
Is the process already working with the PUCN to get performance measures 
lightened or removed? 
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Mike Hunsucker: 
We have the ability to make changes to the plan, but the PUCN does not have 
the statutory authority to eliminate the plan if they deem that the plan no longer 
needs to continue.  All this bill does is allow them to eliminate the plan.  
You are correct, adjustments can be made, but there has to statutorily be 
a plan.  With this bill, we are trying to give them the authority to eliminate it if 
they deem that is appropriate.   
 
Assemblyman Nelson: 
Are the costs of complying with the performance measures being passed on? 
 
Mike Hunsucker: 
They are just a cost that we incur as a wholesale business unit.  We do not bill 
a fee to our customers that says here is your performance management plan 
cost.  Those are our costs of doing business and providing service. 
 
Assemblyman Nelson: 
I thought that when this was set up the smaller carriers were going to 
contribute to the costs. 
 
Mike Hunsucker: 
I do not believe that is accurate. 
 
Chairman Kirner:   
I will invite those in support to testify. 
 
Randy J. Brown, Director, Regulatory and Legislative Affairs, AT&T Nevada: 
Senate Bill 112 (1st Reprint) is a simple measure that makes for a very balanced 
approach to address the competing interests of all parties by simply allowing the 
state's eminently qualified PUCN to conduct an open and public proceeding to 
determine what part or parts of the PMP should be kept, modified, or 
eliminated.  I would like to address something you are likely to hear from 
a competitor that operates in AT&T's territory, primarily in northern Nevada.  
What you will hear is the PMP and performance incentive plans are critical to 
the business operations of the competitor and without those plans in place, 
AT&T will begin competing in an anticompetitive manner.  What you will not 
hear from the competitors is that during the five-year period beginning 
January 1, 2010, through December 31, 2014, not once has the competitor 
accessed the PMP data that has been collected and provided.  You will also not 
hear from them that in the same five-year period, on not one occasion has 
AT&T missed a performance measure standard that would have resulted in 
a penalty payment to them.   
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Some of you have also been told that the 911 emergency number will be 
negatively impacted as a result of this legislation.  The facts state otherwise.  
I want to be abundantly clear about this.  Absolutely no change to the existing 
performance measures or performance incentive plan can occur without the 
express written approval of the PUCN.  It could only happen after conducting 
a thorough and open public proceeding to address any requested changes.  
I think it is preposterous to suggest that the highly qualified PUCN would 
approve any modification that would negatively impact public safety.   
 
I would also point out the competitors who do business with AT&T can and 
have participated in these very proceedings at the PUCN.  They intervene into 
the cases and are granted intervener status and they are allowed to participate 
in the dialogue of these cases.  Very few times do they actually do that, which 
I believe is an indication of the good performance that we have had.   
 
I want to be clear about what this measure does not do.  This measure does not 
change or modify any state or federal laws regarding anticompetitive behavior.  
All existing protections regarding anticompetitive behavior remain in full effect.  
This measure makes absolutely no changes to the expedited complaint process 
that has been discussed earlier.  If the Commission finds that AT&T has 
behaved in an anticompetitive manner, the Commission has extremely broad 
authority to impose fines and penalties up to and including the revocation of our 
certificate to operate in this state.  I hope you agree that is a big penalty. 
 
Mike Eifert, Executive Director, Nevada Telecommunications Association: 
We represent the 12 ILECs that have been mentioned.  It is important that we 
keep the focus that the PUCN oversees all of our companies.  They do a very 
good job, sometimes too good.  They do their job adequately well.  This bill 
does not remove any of that.  It still gives them that discretion and we will still 
follow the processes that are in place.  If there are any complaints, this bill does 
not remove the process for hearing those complaints and it does not remove 
any of the authority of the PUCN.   
 
I want you to know, Assemblyman Nelson, that the rural carriers do not do 
PMPs.  In 1999, our competitive suppliers were seen as monopolies, and we no 
longer hold that status.  There is a great deal of competition and a great deal of 
movement between what we used to deal with, which was a landline, to the 
various technologies that we have today.  We are in full support of this bill. 
 
Chairman Kirner:   
Are there any questions? 
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Assemblyman O’Neill: 
AT&T has been doing the reports for years.  You recently submitted to the 
PUCN that you had no problems continuing to do the reports.  Can you help me 
understand that conflict? 
 
Randy Brown: 
As is required by law, AT&T and other competitive suppliers are required to file 
a triennial review with the PUCN.  We have the plan reviewed every three years.  
It is an expensive process for us.  When we seek to make changes to these 
performance measure plans, we have to hire a subject matter expert, often 
a consultant who is well versed in our systems and in dealing with our 
competitors in our service territory.  We then have an extensive debate at the 
PUCN where we argue with the CLECs about what measures should be kept in 
or taken out.  We have made significant progress in Nevada on refining those 
measures and in our last triennial review, we simply refiled our existing plan.  
We chose not to go through the expense of the process and having a long, 
drawn-out fight.  Part of the reason, in addition to the expense, was that we 
have performed greatly and we have not had performance measurements with 
this specific competitor, so there was no compelling reason to make a change at 
this point. 
 
Assemblywoman Diaz: 
One of the arguments that has been highlighted is that there is fear that other 
companies who depend or rely on your services will be treated like second-class 
customers and that you will solely focus on providing services to your 
customers, and their customers will suffer.  That is what I heard from the other 
side, and that is why they think that you need to continue this reporting.  
Can you share with the Committee why you do not think that will really 
happen?  I know there are federal regulations that mandate your company.  
What would be the ramifications for your company if an expedited claim would 
be brought to the PUCN? 
 
Randy Brown: 
These systems are designed to operate at parity.  When someone calls for 
a repair technician to make a repair at their home, we use the same technicians 
for our customers and those of our competitors.  We do not have two separate 
databases that update the 911 database.  We have one database that does 
that.  These systems are designed to operate at parity.  There are federal and 
state laws governing anticompetitive behavior, and that is not being touched in 
this bill.  If we behave in an anticompetitive manner, the competitor has the 
absolute uninhibited right and ability to file a complaint with the PUCN, and they 
have broad authority to remedy the situation.  
 



Assembly Committee on Commerce and Labor 
May 1, 2015 
Page 26 
 
These are our customers, and we make money from them.  We have a financial 
incentive to treat them well.  We want them to be on our network.  They 
contribute to our net income, and they contribute to our shareholders.   
 
Assemblywoman Neal: 
Now that the bill is becoming discretionary versus mandatory in regard to 
regulations, what is the effect of that?  I was reading the local telephone 
competition report, and I was looking at the interconnectivity.  The local 
telephone competition reports said there were 48 million users that were 
interconnected through Voice over Internet Protocol (VoIP).  What does that 
mean if it becomes discretionary when you can choose to do certain things 
when the federal statute said it was mandatory and in other cases it said "shall 
provide"?  So what are you responsible for doing? 
 
Randy Brown: 
This bill does not make any changes to interconnection.  You are referring to 
VoIP, which is a specific technology.  We may interconnect using that 
technology.  They may also interconnect using time-division multiplexing (TDM), 
which is in place today.  This legislation says that the 394 measures and 
submeasures in CenturyLink's example can be evaluated by the PUCN, and they 
will make a decision about what measures, if any, are required to continue to be 
reported on.  I believe this statute was added in 1999.  In the years since, 
the competition and the technology have changed.  It is simply saying that the 
Commission will decide what measures or incentive plans need to be in place at 
any given time. 
 
Chairman Kirner:   
We have a lot of questions. 
 
Assemblyman Ohrenschall: 
Do you know how many of the penalties have had to be paid either by AT&T or 
the other ILECs in the last year?  Are violations happening a lot to the CLECs 
or is this something that is infrequent?  The argument I have heard from some 
of the CLECs is that if they do not have this data, they will not know if they are 
being treated fairly.  I would like to know the ILECs' response.  If the data is not 
collected in other states, I am assuming there is another way to check on that, 
but I am not sure. 
 
Randy Brown: 
Regarding your question on penalties paid, I did the research for only the major 
competitor that you are likely to hear from today.  They are one of the largest  
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competitors in our service territory.  We went back to January 1, 2010, through 
December 31, 2014, which is a five-year window, and we have not paid them 
a single penalty.  In addition, we have not missed a single performance measure 
or submeasure that would require a penalty payment. 
 
Assemblyman Ohrenschall: 
No penalty means no violation? 
 
Randy Brown: 
That is correct.  While I understand the argument that is being made, that if the 
information is not available, how will we know, my response is, how would you 
know today because you do not look at the information.  The information has 
not been reviewed in five years, so how do you know if you have a problem or 
not?  I would suspect to operationalize the way you would know there was 
a problem or not is that you would hear from your customers.  They would ask, 
why is it taking me three weeks to get my phone repaired?  They would say 
their neighbor has AT&T and he got his phone repaired yesterday.  Or they 
would hear we were giving order due dates or completion dates that are months 
out when it normally only takes two or three days to complete an order.  I think 
it would be quickly apparent if there were problems in the systems. 
 
Assemblyman Nelson: 
It seems the system is almost like détente.  The rules that are in place make you 
guys play fair.  You are saying we have been playing fair, we have federal laws 
that make us continue to play fair, and we have no incentive not to play fair.  
Is that correct? 
 
Randy Brown: 
That is what I am saying, but our ability and authority to operate in the state is 
conditioned upon approval from the PUCN.  It would be simply foolish for me to 
risk the authority to operate in the state by behaving badly with my wholesale 
partners.   
 
Assemblyman O’Neill: 
Would you still be keeping the data available if an issue came up? 
 
Randy Brown: 
That is correct.  This data is still maintained, and if an issue arises and 
a complaint is lodged, we would prefer to handle this outside of the PUCN 
complaint process. 
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Assemblywoman Seaman: 
You said the standards of performance and reporting have not been reviewed 
for the past five years even though it is available. 
 
Randy Brown: 
This information is gathered and posted to an Internet site, and it is provided 
annually to the PUCN.  What I looked at was specific to the competitor, and not 
once in more than five years has the competitor accessed that reporting system 
to see what the performance measure results are. 
 
Assemblywoman Kirkpatrick: 
I think we are all overthinking this bill.  I think there is still an ability to go in and 
protect the consumer and get data based on consumer complaints.  I think we 
as the Legislature go back often, review reports, make changes, and sometimes 
we make them obsolete because they are no longer relevant to the current 
legislative discussions.  I think by changing it from "shall" to "may" it is better 
because it still allows the PUCN to make it work.  This seems like such a small 
issue in the grand scheme of consumer protection.  Would that be a fair 
statement? 
 
Randy Brown: 
This is very commonsense and middle of the road.  This legislation originally 
was introduced to eliminate both the performance measure plan and the 
performance incentive plan outright.  The opposite extreme is doing nothing.  
The middle of the road is exactly as you described it.  It gives the state's 
premier regulatory agency, who deals with our business day in and day out, the 
authority to review this matter. 
 
Chairman Kirner:   
Seeing no further questions, are there any in opposition? 
 
Samuel P. McMullen, representing Southwest Cable Communications 

Association: 
I represent in-state companies: Cox Communications, Charter Communications, 
and other cable companies.  I do not represent the telephone companies.  
I would like to address some of the things that were critical to this when it was 
started.  This was a negotiated portion of a large part of the deregulation 
of  telephones.  When you had the monopoly lines, switches, and systems 
15  to 20 years ago, they knew that you had to have fair and nondiscriminatory 
access for your competitors.  Otherwise, there would not be competitive 
pressure in the market.  Assemblywoman Kirkpatrick is correct; this is really 
about consumers.  Deregulation was not about battles between big companies.   
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It is about the forces of competition and helping consumer prices, consumer 
access, consumer benefits, and consumer technology advance.  This was the 
critical piece of opening systems so there was a switch, wire, or a list of 
numbers that was on a system that a competitor could access and complete 
a call.  It sounds simple now, but there were real issues that were addressed.  
This was part of what was done, and there were some trade-offs made by 
companies to get this fair access. 
 
An unbundled network element is a piece of the ILEC, the incumbent system.  
In the early days, you did not have to have access to the complete system, but 
you had to have access to a switch or wire to complete a call.  That is called an 
unbundled network element.  They had to split out the pieces and price that.  
In the pricing, the ILECs were very astute and priced it not only for the simple 
access to that piece of equipment, but for the reporting, compliance, 
administrative, and other burdens that were being added on these pieces.  They 
were going to make sure that their system was fully funded by the pricing of 
those unbundled network elements. 
 
It was the consumers who paid for these protective systems, for the systems to 
be in place, and to police the system so that there was no chance that they 
would be caught in a situation where prices ratchet up.  I think this is why 
prices have ratcheted down and why it used to cost $34 to $36 a line and now 
it is much less than that.  As it relates to reporting, it is easy to say, if you are 
the proponents of this bill that the system is no longer necessary because there 
are no people checking the reports and there are no violations.  That means that 
the system is working perfectly and should not be changed.   
 
If you look at this bill, and the key words here are the standards of performance 
in section 2.5, subsection 1, it is not just reporting, but standards 
of performance.  It took 11 years or so to understand the standards of 
performance and put them in place so no customer was disadvantaged.  They 
now understand that everybody is their customer and they have to treat them 
correctly and fairly.  This is more of a deterrent, not because AT&T is not 
a wonderful company and not because CenturyLink is not now really 
understanding that their bread is buttered on all sides, but because it is the part 
of the system that is still required.   
 
Our position is the bill is not necessary.  Unless you want to evaporate these 
standards completely, the system already exists to do these one by one and 
case by case.  In the case of CenturyLink, they have submitted their three-year 
review, and they have a number of these that they have asked to be reviewed.  
You have to trust the PUCN to exercise their expertise and judgment.  If you ask 
for this many parts of the system to be changed and the PUCN does not change 
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them, you come to the Legislature and ask for relief.  Where it is now is where 
it should stay.  The PUCN will do as it has many times.  There used to be 
100 or more standards, and they are now down to a limited number of 34 with 
some substandards.  That is another part of the system that is working and it is 
working for consumers.  You see the big companies fight, but we do not want 
the consumer to get lost in this. 
 
I want you to understand this is part of a system that is working and all the 
attributes are in place.  When you have the PUCN testify, you will find that they 
have actually done some of the modifications on a case-by-case basis, which is 
what I think you as legislators want.  That system is perfectly in place, and this 
language is not necessary. 
 
Steven E. Tackes, representing XO Communications: 
I have represented most of the telecom companies here in Nevada, including 
Charter, Cox, Level 3 Communications, Sprint, TelePacific Communications, and 
others.  Some of them have written letters to you in opposition to the bill 
(Exhibit J).  My clients are in opposition to this bill because it is completely 
unneeded.  Anything that the ILECs, AT&T, and CenturyLink have told you that 
they want to do, they can currently do under the existing law.  This is the 
1 percent referred to by Assemblywoman Kirkpatrick where we disagree on 
things.  Ninety-nine percent of the time, the industry works fairly well together.  
With respect to performance measures, which are measurements of just those 
monopoly pieces that are left on the ILECs' phone network, it is very critical 
that we have a system that allows us fair treatment.  That is what the 
performance measures do.  It is difficult for me to sit here and listen to 
the representatives of the companies tell you that the data will be available in 
24 hours or very quickly, and it is always there.  What then are they trying to 
get out of?  You heard them tell you the way that we access the data is that 
we log into a system and pull the data out of the system when we see problems 
occurring.  The data keeps them honest and as long as they are honest, there is 
no reason to dip into the data.  Is that what they are trying to get out of, 
us dipping the data?  Is that really their cost that they are trying to avoid?  
It does not make sense.  If they are really trying to get out of any responsibility 
for collecting and reporting data and having a penalty system that keeps them 
honest, I understand that.  When they come to you and tell you, We need this 
bill because we are still going to collect the data, but we do not want to be 
obligated to report it, something does not ring true.   
 
I keep hearing people say that there is so much competition going on and 
wireless this and wireless that.  This bill has nothing to do with wireless.  This 
bill only has to do with wireline connections and the few elements that are on 
the network that only the ILECs provide.  So a competitor has to go to them.  
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If a competitor has to go to them to provide service to their customers, there 
needs to be some system to make sure they treat the competitor at the same 
level of service that they treat their own customers.  We are not asking for 
better service; we are just asking for the same service.  That is what this 
system measures.  Each time they file a new PMP, we get together as an 
industry and we negotiate which services can we eliminate, which wire centers 
have become unimpaired, which services really do not matter anymore.  We go 
through and we work out that entire process.  Frankly, it works and it has been 
working.  To throw it out or say that it does not need to be here anymore, that 
does not protect the industry or the customers.   
 
We all fight for customers, and I am sure that the ILECs would like every 
advantage they can get, but the one advantage that you should not allow them 
is to be able to leverage the few elements that they control so they can get the 
customer.  How would they do that?  One of the things is repair.  A competitive 
company has a customer that cannot provide the service over their network and 
they have to use some component of AT&T's or CenturyLink's network.  If that 
component breaks, and AT&T or CenturyLink drags their feet when it is our 
customer, but not when it is their own customer, you could see what would 
happen.  Those are the things we measure.  We all hope that they would treat 
us with parity and equality.  That is what the measurements measure.  
The change that has occurred since 1999 is that we are measuring fewer of 
them.  Certain segments of the market have fallen off and become competitive.  
 
If any of the wireless companies have contacted you for or against this bill, you 
should ignore their position because this does not impact wireless.  I had heard 
that some of the wireless companies like Verizon had chimed in, and they do 
not even service any wireline customers in the state anymore.  They frequently 
like to use the state to try to get things accomplished so they can take it to 
other states.   
 
I wanted to respond to the question, does this have anything to do with 
interconnection?  It really does because some of the components we measure 
are those components that we purchase on interconnection from AT&T or 
CenturyLink.  Those measurements of how they provide those services do come 
into play.  That is critical because interconnection is the single way that all of 
the customers of the competitive companies can call all the customers of AT&T 
or CenturyLink.  It is important to all of us that everyone gets to call each other.  
That is a critical element.  The fact that penalties have not been paid is great.  
It does not mean that there have been no violations.  Our penalty plan says that 
we look at standard deviations off a norm, so we allow a few outlier penalty  
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violations to occur, but we give them credit so they do not have to pay for 
every violation.  They only have to pay for significant violations.  When they say 
they have not paid any penalties, it does not mean that there have not been any 
violations.  They have done a pretty good job historically.   
 
We are opposed to the bill and we do not think it is needed.  It certainly is not 
needed to accomplish the things they have testified they need to do, so we 
stand in opposition. 
 
Michael Hillerby, representing Charter Communications: 
We appreciate the service that AT&T provides us as the largest CLEC.  In their 
most recent filing in January, we intervened and were granted intervener status 
and supported their filing and continued to do the same measures for the next 
three years that they had done in the past three years (Exhibit K).  The other 
filing that was made in January was from CenturyLink.  Of the 33 categories of 
performance measures, they have asked that 22 of those categories be deleted 
(Exhibit L).  That will be a fight that happens at the PUCN.  We think that is 
pretty strong evidence that they can get much of the relief they ask for now.  
Regardless of whether the law has changed or not, to address the issue of cost, 
that will still be an effort that has to take place in front of the PUCN between 
the CLECs and ILECs and will undergo costs on both sides asking to make 
changes or opposing those changes whether you give more latitude to the 
PUCN or less.   
 
Whether the reports were accessed or not is really irrelevant.  The way we 
know immediately whether there is a problem are the self-effectuating fines.  
I would offer this analogy.  If you sign up for a credit monitoring service, you 
are not going to look at that report every day or once a month.  You are waiting 
for them to alert you that there has been a problem.  At that point, you are 
going to go on and see what the problem was.  These are very much like that, 
and we appreciate the level of service.  We think it is fantastic and we believe it 
is a very strong case that the rules work because there has not been a problem 
in the last five years.  We have not needed to access the data to look for one 
and a fine has not had to be paid by AT&T.  The way the law reads now, 
it says the PUCN shall adopt standards.  It does not say how many, but they 
shall have standards.  We think the change from "shall" to "may" gives the 
signal that perhaps the Legislature does not think that these are as important as 
they once did.  Because these involve the elements in the network that are only 
controlled by the incumbent carriers that we cannot provide and we cannot get 
anywhere else, we think that détente is very important. 
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Assemblywoman Neal: 
Section 2.5 of the bill is confusing to me based on your testimony and then the 
acknowledgement that interconnection is somehow affected.  When you strike 
out "shall" and you put "may" in by regulation, you establish a standard of 
performance and reporting regarding interconnection, et cetera.  To me, "may" 
is permissive, so it changes your behavior.  Can you explain that to me in 
relationship to those items listed under subsection 1?  Does may mean 
permissive?   
 
Michael Hillerby: 
The short answer is yes. 
 
Assemblywoman Neal: 
My second question is about the document from the PUCN (Exhibit M) that was 
the order on April 15, 2015, which was a stipulation from AT&T.  Can you 
explain what the stipulation means in relation to this issue in this bill? 
 
Steve Tackes: 
In that case, I was the attorney for Charter.  The stipulation meant that the 
parties got together and decided there was no reason to go through a costly 
hearing and change these performance measures because AT&T was satisfied 
with them the way they were.  We came into the case and said that sounds 
good to us.  The stipulation says that we asked the Commission to approve this 
without a hearing.  The Commission staff agreed.  That is what happened in 
that stipulation.   
 
Sam McMullen: 
When you file the three-year report, you are effectively filing something that 
needs review by the PUCN.  The PUCN opens a docket.  That is a call for 
everyone to comment on this report.  In this case, AT&T had said we are not 
asking to change anything.  It was nothing more than a stipulation to go no 
further and accept the report.  A different process will occur with respect to the 
submission by CenturyLink.  When you ask to change 22 things and you are not 
willing to stipulate that everything is fine, there will be a hearing and the PUCN 
will do what it has the authority to do.  They will evaluate each one of the 
items, case by case, with evidence on both sides.  If there is a case made like 
there has been in the past that these standards no longer are applicable or 
meaningful and the standard and the reporting should end, that will happen.  
That will be an open process where the companies are present, but the 
customers' needs will also be an issue. 
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Assemblyman Nelson: 
Do the federal laws not require what is required by state law or you would have 
preemption issues?  What are other states doing? 
 
Steve Tackes: 
There is a federal law, the Telecommunications Act of 1996, which requires 
companies like AT&T and CenturyLink to interconnect their networks with new 
companies that are investing money in Nevada.  It requires that they do it in 
a nondiscriminatory manner.  The federal law has given the states the 
determination of how to measure that and how to be sure that is really taking 
place.  Most states adopted systems of performance measurements.  I do not 
know what happens in other states, but initially they all adopted systems.  They 
all required the AT&Ts and CenturyLinks of the world to build systems called 
operation and support systems that would allow them to provide the services 
and measure them.  When they built those systems, they looked at the costs 
and they set the prices that the competitors would have to pay to include 
recovery of those costs.  The cost is built into the prices we pay as 
competitors.  Periodically, they need to replace the system and that will cost 
new dollars.  I was surprised to learn that CenturyLink does not have to do this 
in many of their other states, at least for the surviving monopoly services.  If we 
get to the point that there are no monopoly services left, we will probably all 
come in together to ask to get rid of this.   
 
Chairman Kirner:   
Are there any questions? 
 
Assemblywoman Kirkpatrick: 
In the cable business, is there a competitive disadvantage if you do not have 
that report?  What is the underlying issue? 
 
Steve Tackes: 
It is not all cable companies.  XO Communications is not a cable company.  
They are a telephone competitor.  The reason it is so important is that it is what 
measures anticompetitive behavior.  These performance measures are out there 
to make sure that the anticompetitive behavior does not happen.  It would 
happen if CenturyLink or AT&T disadvantaged the competitor by harming the 
few components that they sell to them.  That is why it is critical.  We only look 
at it when we see there are problems. 
  



Assembly Committee on Commerce and Labor 
May 1, 2015 
Page 35 
 
Assemblywoman Kirkpatrick: 
What makes that any different from any other business in a free market world?  
You are already bound by federal rules that say that you cannot do all of these 
other things.  There is a sense of protection for the consumer in that respect.  
Why is this local piece different than other markets?  You are regulated by the 
federal government. 
 
Sam McMullen: 
There are a few simple answers.  The system is always changing, so these 
standards may need some adaptation.  They may need something because the 
unbundled elements change.  There may be a need for a longer or better look at 
a part of the system.  It is not the same system that was done in 1996.  
Competition is local.  You can have all of the federal laws that you want, but 
what they recognized in the Telecommunications Act of 1996 is that the place 
where the issues will occur is how the customers in Henderson are treated with 
a new company compared to the customers in Las Vegas.  That is where you 
need to be looking, measuring, and reporting.  At some point maybe this will go 
away, but it is now an active plan.  Functionally, they had so many examples 
early on about how this was starting to affect people, that this was actually 
something they added because they knew the monopolistic elements would 
have been insidiously used against the competitors.  The system is working for 
the benefit of the customer. 
 
Michael Hillerby: 
The difference from the other industries is that there is still a monopoly 
component in telecommunications.  We cannot go anywhere else and buy those 
very specific pieces that are controlled by the ILECs.  We have to buy 
those pieces only from them.  The relationship works pretty well, but we believe 
it works well because of the financial incentive to treat one another fairly.  
Significantly, it works because the law is in place and there is a reporting 
system to be sure that we know on those monopoly elements that we pay a fair 
price and we get the same kind of service for us and our customers.  
 
Assemblywoman Kirkpatrick: 
When was the last time any one of you have looked at those reports? 
 
Steve Tackes: 
None of us are allowed to look at the reports.  They give a secure password 
only to the internal people at the carrier.  If you are asking when our carrier last 
looked at the reports, I believe we submitted a letter to the Senate Committee 
on Commerce, Labor and Energy on behalf of XO Communications which said 
we have not accessed the reports because our logs have shown that the service 
we have gotten from CenturyLink has been consistently acceptable.   
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Assemblywoman Kirkpatrick: 
That is where I am struggling.  You would recognize if there was a problem 
sooner rather than later.  How would you know there was a problem if you have 
not been following the reports?  Somebody is going to have to give me more 
information to make me understand why we are hypothetically worried about 
something that we have not looked at. 
 
Assemblywoman Carlton:  
I remember Senate Bill No. 440 of the 70th Session in 1999.  We deregulated 
a lot of things that year.  In section 23 of that bill, it covers all of the 
performance measures.  Section 24 gives the expedited procedures for 
complaints.  We made sure that if there was a problem with this, that it got 
dealt with quickly because everyone was very apprehensive.  This was still 
going to be a quasi-monopoly and we wanted to make sure that we opened 
up competition.  I think we accomplished our mission.  Everyone has played the 
way they are supposed to play.  This bill does not impact section 24 of 
S.B. No. 440 of the 70th Session.  There still will be an expedited procedure if 
there is a complaint.  I think there are times when some things become obsolete 
like regulating telecommunications companies.  We no longer do that so we are 
either going to regulate them or not.  This is the next step.  Cable companies 
are not regulated, but the telecommunications companies are.  This is the next 
step towards opening up the market, making sure it is fine, and making sure 
that your complaints will still be addressed. 
 
Chairman Kirner:   
Are there others in opposition? 
 
Marla McDade Williams, representing Sprint: 
We agree with the opposition testimony. 
 
Chairman Kirner:   
Are there any to testify from a neutral position? 
 
Samuel S. Crano, Assistant Staff Counsel, Public Utilities Commission of 

Nevada: 
We are neutral on this bill.  We appreciate the compromise language that 
Senator Settelmeyer crafted.  Any proceeding we had would be open to the 
public and open to any of these carriers to intervene.  The language currently 
says "shall" and is suggested to go to "may."  We do have those regulations in 
place so if we were to change any of them, they would of course come to the 
Legislative Commission for review.   
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Chairman Kirner:   
Are there any questions?  
 
Assemblywoman Kirkpatrick: 
There is a process in place.  We can open the dockets to come back and visit it 
and if there is a problem, there is a way to track that.  Is that correct? 
 
Sam Crano: 
That is correct.  In addition to the federal rules which require nondiscriminatory 
conduct, NRS 704.68887 requires nondiscriminatory conduct.  The expedited 
complaint procedure is in NRS 704.6882.  No one has suggested to change 
those.  Those will be in place.  As far as getting the information, NRS 703.195 
allows the Commission to go to any public utility in the state and go through 
every piece of paper in their building so we can get whatever information we 
need. 
 
Assemblywoman Kirkpatrick: 
I feel confident that between the Consumer Advocate and the PUCN, the job of 
protecting the consumer will be done well. 
 
Sam Crano: 
Thank you.  We attempt to treat everyone fairly.  That is our mission. 
 
Assemblyman Ohrenschall: 
Under existing law, the PUCN could provide relief to the ILECs from some of the 
performance measures, but they cannot go to zero performance measures.  
If this bill were to pass into law as is and in a couple of years the PUCN is asked 
to go down to zero, what would be the process and what would be the 
protections for the consumer?  If we did go down to zero performance 
measures, how would the CLECs know if everything is happening pursuant to 
the federal and state law? 
 
Sam Crano: 
The current law requires that there be standards, but it does not mandate how 
many or what they are.  There are some categories where there have to be 
standards, so I do not think we could go to zero.  I think we could probably go 
to three or four because there have to be standards dealing with 
interconnection, unbundled network elements, result services, et cetera.  That 
is possible, but I do not see a point in the future where we get down to zero.  
It is possible with technology change that there may come a time when these 
plans do not make sense anymore.  I do not think that is quite here yet.  
How that would take place is that we would need to have rulemaking which 
would be open for any party to intervene in.  We would have to either change or 
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eliminate the performance measures and the performance measurement plans 
are adopted by the Commission.  The companies would have to bring those 
back to the Commission to get rid of them.  Those would also be open 
proceedings where competitors could present evidence to the Commission.  
There are federal and state statutes requiring nondiscriminatory conduct and an 
expedited complaint process that any carrier can take advantage of if they have 
been treated in a discriminatory manner.  I have never worked for a phone 
company, so I do not know how they would tell if they are being discriminated 
against, but in the normal course of their business, they would be able to tell 
when something that used to take a day now takes four days.  I think some of 
that would be self-evident. 
 
Assemblyman Nelson: 
My question was how would they know without the standards? 
 
Sam Crano: 
If the service they have been receiving for a period changes drastically or starts 
to change incrementally, they can file a complaint or they can ask us to pull the 
data.  We get the data every year and we go through it.  The PUCN may be 
the only one using that system.  I think getting a difference in service would 
be the first indication. 
 
Assemblywoman Carlton:  
The PUCN is accessing this information, and you are neutral on this bill.  
You are comfortable, moving forward, that you will still be able to do the job, 
which you love to do, which is to regulate.  Did I hear you correctly? 
 
Sam Crano: 
That is correct.  We use the data, and we will continue to do so. 
 
Assemblywoman Diaz: 
How many expedited complaints have come before the PUCN based on the data 
being reported since its inception? 
 
Sam Crano: 
I do not know how many since 1999.  Since I came to the PUCN about 
eight years ago, there have been two.  I can get the information for you. 
 
Assemblyman Nelson: 
You look at the data.  If this bill were to pass and the PUCN were to decide that 
they do not need these performance measures anymore, would there still be 
data to look at? 
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Sam Crano: 
They provide us data once a year, and we go through that.  We could continue 
to do it once a year or do it more often. 
 
Chairman Kirner:   
Does the bill sponsor want to make a closing statement? 
 
Randy Robison: 
There is a clear difference of opinion on this issue.  We think the PUCN is 
adequately prepared and capable of handling these issues.  We encourage you 
to support the bill. 
 
Chairman Kirner:   
I will close the hearing on Senate Bill 112 (1st Reprint) and open the hearing on 
Senate Bill 384 (1st Reprint). 
 
Senate Bill 384 (1st Reprint): Revising provisions relating to family trust 

companies. (BDR 55-279) 
 
Keith Lee, representing Maupin, Cox & LeGoy: 
With me today is a principal of the law firm of Maupin, Cox & LeGoy, 
Barton Mowry, who will present the bill.  Senator Kieckhefer sponsored the bill, 
and he is relying upon us to present the bill on his behalf.  I think one of us has 
had an opportunity to visit with most of you, if not all of you, on this bill.  This 
is a bill to amend a chapter in the Nevada Revised Statutes (NRS) that was 
created in 2009.  It created family trust companies.  A family trust company is 
a company that acts as a trustee for a large family, generally a very wealthy 
family trust that has many branches of family members and others in it.  
The primary responsibility is to administer those trusts to the benefit of the 
beneficiaries pursuant to the terms of the trust.  Most importantly, it will help to 
continue to manage and operate and keep viable a long-standing family business 
that is the fueling vehicle behind these trusts.  Mr. Mowry is one of the 
practitioners in Nevada in this area.  I worked with him and Mr. Armstrong of 
the McDonald Carano Wilson law firm in 2007.  We got NRS Chapter 669A 
adopted in 2009, and we have worked with it ever since. 
 
G. Barton Mowry, Attorney, Maupin, Cox & LeGoy, Reno, Nevada: 
I have been a practicing attorney in Reno for 35 years and a practicing 
certified public accountant for almost 40 years.  Family trust companies have 
been a successful niche kind of business in Nevada.  Since 2009, with the 
enactment of NRS Chapter 669A, we have over 50 family trust companies 
operating in the state.  It is the preferred vehicle nationwide for wealthy families 
to manage family wealth for multiple generations and in particular, to provide for 
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business succession.  There are a lot of retail trust companies that do not want 
to handle business interests whether they are marketable or not.  When their 
preference is to sell the company, they feel there is a duty to diversify those 
assets and put them in marketable securities.  Many of the interests being 
managed by family trust companies are entities, Nevada limited liability 
companies (LLC), and Nevada corporations.  There tend to be ones that are not 
traded on established securities markets.   
 
Several of the family trust companies that have moved to Nevada have 
established offices here.  They hire locally and provide good-paying, white-collar 
jobs.  They also become active and generous citizens of the state of Nevada.  
Many times they prefer to fly below the radar, because of the names of the 
individuals involved.  There are security issues dealing with families of this level 
of wealth.  I had one kidnapping for ransom in my client base from some years 
back.  Their employees are often discouraged from even telling for whom they 
work. 
 
We have been in a competitive race in this market.  We were among the first 
states to get involved.  Similar to all of the business entities that we create 
under the various business statutes—corporations, LLCs, limited liability 
partnerships, and others—we are always trying to keep that cutting edge.  
The bill before you seeks to make technical amendments to update the law that 
was enacted in 2007.  Certain of the provisions we took from some of our 
competitor jurisdictions such as Tennessee, New Hampshire, Alaska, Delaware, 
and South Dakota.  There was at least one provision from Wyoming.   
 
Chairman Kirner:   
Are there any questions from the Committee? 
 
Assemblywoman Neal: 
I have a question in section 8, subsection 3.  Although this particular part of the 
provision comes under the privilege is not waived, it says, "The attorney-client 
relationship between an attorney and a family trust company or licensed family 
trust company acting as a fiduciary shall not extend to a successor fiduciary to 
the family trust company or licensed family trust company."   
 
I did some research on when attorney-client privileges extend to successors in 
interest under a family trust.  There was a California Supreme Court case, 
Moeller v. Superior Court (Sanwa Bank), 16 Cal.4th 1124 (1997).  They said 
that the attorney-client privilege does extend to the successor fiduciary.  For it 
not to extend would not make sense unless there was some kind of a super 
external situation where there was a need to limit their ability to get information 
in regard to the trust that they may inherit in the future.  What does that mean? 
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[Assemblywoman Seaman assumed the Chair.] 
 
Bart Mowry: 
I am familiar with the Moeller case.  There is developing case law throughout 
the country as to whether there is any privilege that existed between the 
predecessor attorney and the trustee.  The Moeller case makes reference to if 
there is going to be litigation involving the trustee, the new attorney for the 
trustee of the one in charge of the litigation needs to open up what is referred 
to as a red file.  That information becomes privileged between the attorney and 
that particular trustee.  What sometimes happens is there is an attempt to get 
one trustee removed and another trustee in and then they seek to learn all of 
the confidential communications that occurred between the predecessor trustee 
and the attorney, so it completely eviscerates the attorney-client privilege which 
has been sacrosanct in this country since the Pilgrims arrived.  California takes 
a very liberal approach on this.  There are other states that have taken the 
contrary view.  As far as I know, the Nevada Supreme Court has not ruled 
on this particular issue, which is why we have included that in this bill to make 
it clear. 
 
Assemblywoman Neal: 
That is what gave me pause.  The contrary case was Hubbell v. Ratcliffe, 
50  Conn. L. Rptr. 856 (2010), where they saw the issue differently than the 
California Supreme Court.  All of the states do not have the same rules in regard 
to who holds attorney-client privilege and whether or not it travels through 
several entities.  They said in the Ratcliffe case, unless it was statutorily placed, 
they would not construe it.  It made me think, why is this good public policy to 
have in statute when there is no bright-line test or consensus among the states?  
It is more of a balancing test to determine or have a discussion outside of 
statute to determine if there is a client relationship.  Are you the holder of the 
privilege?  This takes away the discussion to find out whether you have a right 
to the information.  It says “shall not extend”, which means you will never get 
the attorney-client privilege relationship to you, yet case law is not clear on that 
issue. 
 
Bart Mowry: 
Where it says that it shall not extend to a successor fiduciary, it means that the 
successor fiduciary cannot go back to the attorney for the predecessor trustee 
and require that attorney to disgorge all of the secrets that that attorney might 
have received in what was deemed or considered to be confidential 
communications between an attorney and a client.  It does not in any way 
prevent the successor fiduciary from hiring his or her or its own attorney and to  
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then have the attorney-client relationship being sacrosanct subject to the ethical 
rules that we all have to operate under such as no fraud.  If you know a client is 
going to commit a breach or violation of the law, a criminal act, or somebody's 
life is at stake, those are exceptions to the attorney-client privilege.   
 
[Chairman Kirner reassumed the Chair.] 
 
Chairman Kirner:   
Mr. Ohrenschall has a question. 
 
Assemblyman Ohrenschall: 
My question is in section 14, subsection 9, which states, "Notwithstanding the 
provisions of any other law to the contrary, any beneficiary of a trust 
administered by a family trust company or licensed family trust company not 
otherwise entitled to receive an account or annual report under the terms of the 
trust or applicable law shall have no right to demand an account or annual 
report of the trust."  Can you give me an example of when a beneficiary would 
not be entitled to report on how a trust is doing?  I think the beneficiaries 
would be interested if funds are being managed and invested correctly.  
Can you comment on that section? 
 
Bart Mowry:  
There is another provision in this legislation that would allow the draftsman who 
is the attorney who prepares the trust agreement, at the request of the creator 
of the trust, to provide an accounting to another person or even the family trust 
company if they are not the trustee.  There is another provision for a check and 
a balance.  You may be asking why would you want to keep a beneficiary from 
getting an accounting?  Young adults reach adulthood at age 18.  In the level of 
trust that we are discussing here, the last thing in the world that you would 
want to do in my judgment is to have a 19-year-old know how much he or she 
might be worth at the point that the trust makes distributions.  Many grantors 
say they do not want their child to even know about the existence of this trust 
or what is in the trust until he or she is 35 years old.  There are no distributions 
to be made.  They do not wish to discourage or destroy the work ethic in that 
particular individual because they happen to have been born into a wealthy 
family.   
 
Assemblyman Ohrenschall: 
So the draftsman of the trust would provide some other check.  The beneficiary 
may not know how the funds are being distributed or how much is there.  
But, pursuant to NRS Chapter 669A or to the revisions in this bill, would 
someone be making sure that there are no problems? 
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Bart Mowry: 
That is correct.  A report could be to the parent of that beneficiary or it could be 
to the family trust company, as long as the family trust company is not the 
trustee.  It could also be to the family attorney.  This legislation builds into 
NRS Chapter 669A a certainty that it is not a situation where the trustee is not 
accounting to someone. 
 
Chairman Kirner:   
Are there others in support of this bill?  Seeing none, are there any in opposition 
to this bill?  Seeing no one in opposition to this bill, I will invite those in the 
neutral position.  [There was no one.]  Are there any other questions? 
 
Assemblywoman Neal: 
If you read section 5 and section 6 together about the liberal construction, 
it says the rule of the chapter “shall be liberally construed to give maximum 
effect to the principle of freedom of disposition”, and it goes on to say, "This 
chapter will control over any contrary provisions of law."  I understand the 
argument of wanting to be like Delaware or whatever, but why would it be so 
wide open? 
 
In section 5, it says that the duties shall only apply to the extent that they are 
not inconsistent or contrary with any other provision or chapter of the trust.  
It is like they have their own little special universe.   
 
Bart Mowry: 
There are a couple of things that we are trying to do there.  One is an attempt 
to make NRS Chapter 669A self-supporting and at the same time trying to make 
it consistent with certain provisions of Title 12 of the NRS, which are generally 
those statutes which govern testamentary trusts and other types of trusts.  
We are also trying to coordinate that there is no conflict between the 
accounting provision NRS Chapter 165 might provide versus what the trust 
agreement itself provides.  That is so the trustee knows what standard is to 
be applied in presenting the accounting, even if NRS Chapter 165 were to be 
amended in some successive legislative session. 
 
Chairman Kirner:   
Thank you for bringing this bill forward.  We have completed our agenda for bills 
to be heard.  I would like to ask for the support of the Committee to look at 
Assembly Bill 480 so that we might pass it out of the Committee so it can be 
rereferred to the Assembly Committee on Ways and Means. 
 
Assemblywoman Kirkpatrick: 
I would be happy to make a motion. 
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Chairman Kirner:   
Would anyone have an issue with suspending Rule No. 57 of 
Assembly Resolution 1 and considering this bill?  [All members present agreed.] 
 

ASSEMBLYWOMAN KIRKPATRICK MOVED TO AMEND AND DO 
PASS AND REREFER ASSEMBLY BILL 480 TO THE ASSEMBLY 
COMMITTEE ON WAYS AND MEANS. 
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION. 

 
Chairman Kirner:   
Is there any discussion? 
 
Assemblywoman Carlton:  
For clarification, it is the amendment in the May 1, 2015, mock-up (Exhibit F). 
 
Chairman Kirner:   
That is correct.  Thank you for bringing that up. 
 
We will take a vote. 

 
THE MOTION PASSED.  (ASSEMBLYMEN PAUL ANDERSON, 
ELLISON, FIORE, AND SILBERKRAUS WERE ABSENT FOR THE 
VOTE.) 

 
Is there any public comment?  [There was no public comment.]  The meeting is 
adjourned [at 4:26 p.m.]. 
 

RESPECTFULLY SUBMITTED: 
 
 

  
Earlene Miller 
Committee Secretary 

 
 
APPROVED BY: 
 
 
  
Assemblyman Randy Kirner, Chairman 
 
DATE:  October 9, 2015  
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STAFF MEMBERS PRESENT: 

 

Marjorie Paslov-Thomas, Committee Policy Analyst 

Bradley A. Wilkinson, Committee Counsel 

Devon Kajatt, Committee Manager 

Aaron Klatt, Committee Secretary 

Ashley Torres, Committee Assistant 

 

OTHERS PRESENT: 

 

Alan D. Freer, Co-Chair, Legislative Committee of the Probate and Trust Section, 

State Bar of Nevada 

 

Chair Miller: 

[Roll was called.  Committee rules and protocol were explained.]  Good morning, everyone.  

Welcome to Assembly Judiciary.  We do have a few changes; originally there were two bills 

to be heard, but we are now having one bill heard and one work session.  Also, you will 

notice that we do not have Ms. Thornton with us today.  Instead, we have Ms. Thomas 

standing in as our policy analyst.  Ms. Thomas generally works in Assembly Commerce and 

Labor.  We will open with our work session on Senate Bill 171, and Ms. Thomas, I will have 

you take us through that bill, please. 

 

Senate Bill 171:  Revises provisions governing firearms. (BDR 15-649) 

 

Marjorie Paslov-Thomas, Committee Policy Analyst: 

Senate Bill 171 revises provisions governing firearms [Exhibit C].  It was sponsored by 

Senator Harris, heard on April 6, 2023, and there are no proposed amendments. 

 

Chair Miller: 

Members, are there any questions on the bill?  Not seeing any questions, I will go ahead and 

take a motion to do pass Senate Bill 171. 

 

ASSEMBLYWOMAN MARZOLA MADE A MOTION TO DO PASS 

SENATE BILL 171. 

 

ASSEMBLYWOMAN CONSIDINE SECONDED THE MOTION. 

 

Chair Miller: 

Are there any additional questions or comments? 

 

Assemblyman Gray: 

I understand what is trying to be done, and we all want to live in a safer society.  However, 

we have so many gun laws on the books now, I would be much more in favor of putting more 

money into getting the illegal guns off the streets and getting them away from the people who  

  

https://www.leg.state.nv.us/App/NELIS/REL/82nd2023/Bill/9888/Overview/
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should not have them rather than creating new categories of people who would have guns 

illegally and making new laws to restrict people from having guns.  With that, there is no 

way I can support this one at this time. 

 

Chair Miller: 

Anyone else?  [There was no one.]  Well, with that, we will vote. 

 

THE MOTION PASSED.  (ASSEMBLYMEN GALLANT, GRAY, 

HANSEN, HARDY, AND YUREK VOTED NO.  ASSEMBLYWOMAN 

BILBRAY-AXELROD WAS ABSENT FOR THE VOTE.) 

 

I will give that floor statement to Majority Leader Jauregui.  With that, we can go on to our 

next item which is Senate Bill 407 (1st Reprint).  This bill is sponsored and presented by 

Senator Ohrenschall and Mr. Alan Freer, who is with us in Las Vegas as a copresenter.  With 

that, Senator, your hearing is open, and please proceed when you are ready. 

 

Senate Bill 407 (1st Reprint):  Revises provisions relating to personal financial 

administration. (BDR 12-959) 

 

Senator James Ohrenschall, Senate District No. 21: 

It is good to be back here.  I was a former vice chair of this Committee and served on this 

Committee every session I served in the Assembly; I have lots of great memories.  

Yesterday, former Assemblywoman Francis Allen was up here; we both served on 

this Committee in the 2007 Session.  We were reminiscing about Pat Hutson who had been 

her teacher in high school and worked with me in the Legislature.   

 

I am presenting Senate Bill 407 (1st Reprint) today, which is a bill having to do with trusts 

and estates, something most of us do not want to have to think about, but everyone should, 

and everyone should really consult with an attorney who is skilled in this area.  As most of 

you know, I practiced as a deputy public defender in juvenile court, and you are probably 

asking, why is he carrying a bill regarding trusts and estates?  I bet Senator Ohrenschall has 

never written a will or trust in his legal career.  Well, you would be right, I have never 

written a will or trust in my legal career, and I struggled to get a grade of C in trust and estate 

over at University of Nevada, Las Vegas (UNLV) with Professor Higdon a long time ago, 

but I have always been interested in this subject, and I think it is very important.  I was lucky 

enough this session to be asked by the State Bar of Nevada Probate and Trust Law Section to 

work on their bill, which has undergone about 18 months of vetting, and been approved by 

both the State Bar Board of Governors and by the State Bar Probate and Trust Section.  A lot 

of hard work by some of our finest trust and estate attorneys in the state went into 

Senate Bill 407 (1st Reprint). 

 

There is an executive summary which is on the Nevada Electronic Legislative Information 

System (NELIS) which sums up a lot of the sections.  There is also a friendly amendment on 

NELIS proposed by the Probate and Trust Section [Exhibit D].  One of those great minds and 

practitioners in trust and estate law here in our state is with us at the Grant Sawyer building, 

https://www.leg.state.nv.us/App/NELIS/REL/82nd2023/Bill/10416/Overview/
http://www.leg.state.nv.us/Session/82nd2023/Exhibits/Assembly/JUD/AJUD979D.pdf
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Mr. Alan Freer.  I would ask your indulgence in allowing him to walk us through the bill, and 

then I am happy to try to answer any questions, as well as potentially use my lifeline to 

Mr. Freer if I need it. 

 

Chair Miller: 

Absolutely. 

 

Alan D. Freer, Co-Chair, Legislative Committee of the Probate and Trust Section, State 

Bar of Nevada: 

I am pleased to present a bill that has been drafted and sponsored by the Probate and Trust 

Section of the State Bar.  Probate is an important aspect of the law; unfortunately, death 

touches us all, and it is at this most difficult time when we are most vulnerable.  Due to that, 

we need laws to reflect what our Nevada residents need.  We need clear processes and 

procedures that allow families who are in a period of grief to have a path that is free of 

unnecessary stress while at the same time, appropriate to protect assets and enforce 

obligations.  In addition, tax laws at the federal level change, alter, and evolve regularly with 

each new tax bill.  Keeping our laws current in connection with not only state and local 

issues but also with a focus on national-level taxation issues, helps our residents plan for the 

future. 

 

Nevada has developed an outstanding status nationally and worldwide as a place for 

establishing trusts because of how our Legislature responds to new issues, maintains laws, 

and how our courts have been very supportive of the Legislature's laws that have been 

passed.  This provides stability for our trust and estate residents.  A couple of issues that have 

come up as to why probate law is more important these days with maintaining these laws is 

that residents are very mobile and often have plans not only in this state but in many states, 

and they move back and forth between states.  This is simply a reality of our times due to the 

mobility of Nevada residents.  Without clear laws, this can create conflicts in the applicable 

laws, absent maintaining current laws that address these issues that would otherwise result in 

more litigation and difficulties.  Rights to privacy to protect against identity theft are all new 

to the area of probate; unfortunately, thieves and scammers have become savvy to checking 

probate court records for potential victims who have inherited money.  Absent updates, we 

find that the current laws require mandatory disclosures of highly sensitive material, of not 

only addresses, names of beneficiaries, but also amounts that they would be receiving.  With 

the advent of open online access to court records, thieves and scammers can gain access to 

the sensitive information without a lot of effort because it is all electronically searched and 

easily accessed.  This puts our seniors, young people, and all of us at risk. 

 

With this overview of the importance of probate law in mind and due to the Legislature's 

vigilant amendments, Nevada does rank as one of the top three states in the nation with 

respect to the rapidly evolving laws governing trusts and estates.  Senate Bill 407 

(1st Reprint) was drafted to keep pace with this evolution to streamline the administrative 

process and to ensure that a person's wishes set forth in an estate plan are honored to the 

greatest extent possible by law. 
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There are four general objectives with S.B. 407 (R1):  one, clarify laws relating to trusts and 

estates; two, remain current as one of the top three leading jurisdictions for trust and estates; 

three, streamline the probate and trust administration process; and four, shore up safeguards 

to prevent abuses.  We thank the members of the Committee for considering and passing the 

Probate and Trust Section's bill each session.  I would like to thank Vice Chair Marzola once 

again for sponsoring last year's trust and estate bill, which was A.B. 318 of the 81st Session.  

With that, I will move into an overview of the various sections of the bill [Exhibit E]. 

 

There are 18 sections.  Section 1 amends the jurisdiction and venue statute for estates, which 

is Nevada Revised Statutes (NRS) 136.010, to distinguish and clarify between the separate 

legal requirements of jurisdiction and venue.  Sections 2 and 3 of the bill amend the support 

of family and small estate statutes, NRS 146.050 and 146.070, to clarify the relevant needs 

and resources to be considered in establishing a probate homestead.  Section 3 provides 

a mechanism to manage and set aside proceedings—which are generally for small estates—

more efficiently.  This is done by giving the court an additional tool for appointment of 

a specific person other than the personal representative to execute, set aside documents and 

deeds, and pay bills that are authorized through the court proceeding.  The goal of this 

amendment is to maximize the amount of assets going to the beneficiaries of a small estate 

and by minimizing administrative hurdles. 

 

Sections 4 and 5 amend the sales, conveyances, and exchanges statutes under the probate 

code to increase efficiency by eliminating unnecessary correspondence with persons who 

have no interest in the property being sold.  At present, an appraisal of real property in 

a probate proceeding could only be waived by the consent of all beneficiaries or heirs to the 

estate even if they would not otherwise receive the property or receive the proceeds of that 

property.  This section is intended to limit the waiver procedure only to those who are 

interested in the proceeds of the house or the house itself.  This is consistent with the rest of 

the probate code that only requires notice to interested persons under NRS 132.185. 

 

Section 6 is a technology update that amends notice provisions of NRS 155.010 to permit 

electronic service where available in the district courts to streamline administration.  

Sections 7, 9, and 16 of the bill provide further clarity to declaratory relief statutes.  

Section 7 amends the declaratory relief statute to make clear that an "interested person" as 

defined in NRS 132.185 may request relief.  Likewise, sections 9 and 16 add new sections in 

NRS Chapters 163 and 164 to define, establish, and reinstate the capacity of a trustee. 

 

Section 11 is essentially a tax and trust law clarification to better define a support interest 

under a trust as providing a mandatory requirement to support a beneficiary; whereas before, 

it was ambiguous and caused potential issues with federal tax law.  Section 12 is designed to 

keep up with the evolving area of trust law regarding trust protectors, which is a relatively 

new tool in the toolbox for trust planning.  This amendment to NRS 163.5553 provides that 

a trustee may impose or release fiduciary obligations on a trust protector as provided in the 

instrument and further sets a default rule that in the absence of specific language, trust 

protector responsibilities are fiduciary in nature, which imposes a higher standard of care. 

 

http://www.leg.state.nv.us/Session/82nd2023/Exhibits/Assembly/JUD/AJUD979E.pdf
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Section 13 is drafted to streamline the court process and further protect beneficiaries of trusts 

from having their private information become public.  These sections provide a statutory 

right in favor of those beneficiaries to keep confidential certain information relating to a trust 

that otherwise would be required to be disclosed as public record in trust proceedings.  

Presently, such disclosures are open to public view until a motion to seal is granted by the 

court, which, often down here in Clark County especially with the advent of COVID-19, is 

a lag time of approximately three to four months before a court can hear and enter an order in 

probate proceedings.  This statute or this section would allow for that information to become 

confidential at the outset.  These proposals were created after canvassing other states' 

treatments of beneficiaries' private information and would provide an adequate middle 

ground between states that go too far—in my opinion—in granting privacy such as South 

Dakota, where they have all trust proceedings automatically sealed for the entire proceeding 

as opposed to just the confidential information.  You may contrast that with states that 

have no laws to protect beneficiaries.  The district court under this section would still have 

discretion and final say regarding the privacy of information; it just provides an automatic 

and temporary confidentiality issue until the matter comes before the court. 

 

Section 14 is the most expansive clarification in the bill.  It amends NRS 164.010 in light of 

the constitutional long-arm jurisdiction concerns raised by the Nevada Court of Appeals and 

Nevada Supreme Court, and it clarifies when and how a court assumes jurisdiction and what 

factors are relevant for determining venue.  Section 15 clarifies what information a trustee is 

required to provide a beneficiary in a notice of irrevocability under NRS 164.021.  

Sections 16 and 17 are technical corrections to the Uniform Principal and Income Act (1997) 

to fix inadvertently omitted language and expressly provide that a trustee is exonerated from 

taking action under the Uniform Principal and Income Act (1997); whereas before, there was 

only the negative implication because the express language stated the trustee was exonerated 

for failing to take action under these statutes. 

 

With that, we do have, as Senator Ohrenschall noted, a friendly amendment that the Probate 

and Trust Section of the State Bar has provided in response to a concern raised by the 

Nevada Press Association [Exhibit D].  Presently, section 13, subsection 4, paragraph (f) 

permits a court discretion to order other documents, confidential in a trust proceeding; it is 

a catchall provision.  The proposed amendment would add an additional requirement on the 

court to make a finding that the confidentiality of such additional documents outweighs the 

public interest.  The way this amendment would set up is, within section 13, subsection 4, 

paragraphs (a) through (e) there is automatically deemed confidential information.  A new 

paragraph (i) would give the court further ability to deem information confidential under that 

statute, but only if it makes that weighing consideration.  The Probate and Trust Section 

appreciated the concerns raised by the Nevada Press Association, and that is what 

engendered the proposed amendment.  With that, I will turn it back over to Senator 

Ohrenschall. 

 

Senator Ohrenschall: 

I appreciate Mr. Freer walking us through the bill.  I am happy to answer any questions. 

 

http://www.leg.state.nv.us/Session/82nd2023/Exhibits/Assembly/JUD/AJUD979D.pdf
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Chair Miller: 

My first question is regarding the amendment.  I see on NELIS there was an amendment that 

was adopted, Senate Amendment No. 425; however, during the presentation was there the 

intent to allude to another amendment that was coming? 

 

Senator Ohrenschall: 

I am holding a one-page amendment to Senate Bill 407 (1st Reprint) proposed by the Probate 

and Trust Section [Exhibit D].  I believe it has been submitted to be on NELIS but if not, 

I apologize, and I do have copies of that amendment here. 

 

Chair Miller: 

In fact, it just appeared on NELIS.  We have it now.  Members, go ahead and take a few 

minutes to review.  I believe that the amendment is regarding what Mr. Freer was referring 

to, correct? 

 

Senator Ohrenschall: 

That is correct.  Section 13, subsection 4, paragraph (i) after, "any other information ordered 

by the court," there is that additional language that says where the public interest is 

outweighed by confidentiality. 

 

Chair Miller: 

Thank you.  Members do have some questions. 

 

Assemblywoman Summers-Armstrong: 

Thank you, Senator Ohrenschall, for this interesting bill.  I am always concerned about 

electronic notice.  Can you explain your recap of section 6 [Exhibit E] where you said, "to 

permit electronic service where available"?  How are you all confirming the desire for 

electronic notice on these issues?  In many cases, some of the folks who are involved could 

be seniors or people who might have limited access.  Therefore, if you can explain to me how 

you are determining when to use electronic notice. 

 

Alan Freer: 

The court has rules for each judicial district that govern the electronic filing requirements and 

electronic service of documents.  In each of those jurisdictions that I am aware of, there are 

provisions for people who do not have electronic means for them to still receive documents 

or to get assistance to have them electronically recorded.  The problem we have is in the 

statutes themselves, as they only talk about notice being sent; they do not make any 

distinction for electronic notice.  Therefore, what we are trying to do with this section is 

bring it in line, that electronic service permissible under the court rules in each of those 

jurisdictions also serves as good notice for notice provisions such as NRS 155.010. 

 

Assemblywoman Summers-Armstrong: 

In your summary [Exhibit E], you said, "to permit electronic service where available"; are 

you speaking of serving the document on someone, like a notice, or are you talking about 

filing?  I think that is where I am concerned, because in section 6, subsection 1, 

http://www.leg.state.nv.us/Session/82nd2023/Exhibits/Assembly/JUD/AJUD979D.pdf
http://www.leg.state.nv.us/Session/82nd2023/Exhibits/Assembly/JUD/AJUD979E.pdf
http://www.leg.state.nv.us/Session/82nd2023/Exhibits/Assembly/JUD/AJUD979E.pdf
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paragraph (b), it specifically speaks to the Nevada Electronic Filing and Conversion Rules, 

but in your executive summary, you say "service," and I see those as two different things.  

Filing or pleading is one thing, but serving someone notice is something else, or am I a little 

bit confused? 

 

Alan Freer: 

No, you are not confused.  There are two separate electronic filings and service provisions 

under each judicial district, but the issue on the statutes is not necessarily filing because that 

is obviously a judicial function.  However, we have issues come up when you do an 

electronic filing, you are required to give electronic notice to those people who have been 

implemented into this system for that particular case.  For example, when you make an 

appearance and you file a document electronically, in order to file that document 

electronically, you are deemed to have consented to electronic service under those rules.  

However, even though the courts say you have been deemed to accept service under those 

rules, we do not really have the corresponding statutes that do that.  Basically, when we say, 

"where available," that just means in jurisdictions that allow for electronic filing, and the 

service would occur in coordination with that. 

 

Assemblywoman Cohen: 

Mr. Freer, I do not have a question about a specific line, but now that you are revising some 

of the terms having to do with jurisdiction, how does that mesh with jurisdiction from other 

states?  Is there a possibility of a conflict between states, and how is that addressed when two 

different states could have jurisdiction? 

 

Alan Freer: 

With respect to the jurisdictional issues, trust and estate proceedings talk about assuming 

jurisdiction primarily in rem because we are talking about governing and administering 

property, and that is under the Supreme Court doctrine of in rem jurisdiction.  There is also 

a personal jurisdiction component that people who are appearing, who are administering, or 

that are beneficiaries or who are otherwise interested, the court also has personal jurisdiction 

over those people.  The typical laws of other states are that once a court assumes in rem 

jurisdiction, it has assumed jurisdiction to the exclusion of any other state, and that is 

a U.S. Supreme Court policy.  Currently, we already have in place that upon assuming in rem 

jurisdiction, Nevada now is the place of jurisdiction for all aspects of that property.  We also 

currently have in place a statute that says that is retroactive to the time of filing as opposed to 

the court order, and that was done several sessions ago to prevent increasingly races to the 

courthouse between jurisdictions. 

 

The Nevada Court of Appeals, in the Minami v. Song decision, recently upheld that statute 

that provided for retroactive effect.  In essence, there is some varying degree of laws between 

states with respect in assuming jurisdiction, but the changes we have made clarify the 

jurisdictional stuff because before there was some muddying of jurisdiction and venue.  

Nonetheless, they are consistent with what our Nevada Supreme Court has upheld, and they 

are consistent with the U.S. Supreme Court findings on in rem jurisdiction. 
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Chair Miller: 

Not seeing any additional questions, I will go ahead and open it up for testimony in support 

of Senate Bill 407 (1st Reprint).  [There was none.]  Is there anyone that would like to testify 

in opposition to Senate Bill 407 (1st Reprint).  [There was no one.]  Then I will open it up for 

anyone wishing to testify in neutral.  [There was no one.]  Senator, would you like to make 

any final remarks? 

 

Senator Ohrenschall: 

Thank you to Mr. Freer for having to handle all the tough questions.  I think our UNLV 

Professor Michael Higdon would be proud seeing me present a probate and trust bill with one 

of the greats, like Mr. Freer.  We thank the Committee for their time.  I believe the bill will 

help our constituents, especially when they have lost a loved one and are trying to sort out the 

probate issues with the trusts and wills.  I hope the Committee will consider moving forward 

with it. 

 

Chair Miller: 

With that, I will go ahead and close the hearing on S.B. 407 (R1).  Our last item today will be 

public comment. 

 

[There was no public comment.] 

 

With that, we will go ahead and close public comment.  Our next meeting will be 9 a.m. on 

Monday morning, see you all then.  Have a great weekend.  This meeting is adjourned 

[at 9:38 a.m.]. 

 

 

RESPECTFULLY SUBMITTED: 

 

 

 

  

Aaron Klatt 

Committee Secretary 

 

 

APPROVED BY: 

 

 

 

  

Assemblywoman Brittney Miller, Chair 

 

DATE:     
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EXHIBITS 

 

Exhibit A is the Agenda. 

 

Exhibit B is the Attendance Roster. 

 

Exhibit C is the Work Session Document for Senate Bill 171, presented by Marjorie 

Paslov-Thomas, Committee Policy Analyst, Research Division, Legislative Counsel Bureau. 

 

Exhibit D is a proposed amendment to Senate Bill 407 (1st Reprint), presented by Alan D. 

Freer, Co-Chair, Legislative Committee of the Probate and Trust Section, State Bar of 

Nevada. 

 

Exhibit E is a document titled "Executive Summary SB407," dated May 4, 2023, submitted 

by Alan D. Freer, Co-Chair, Legislative Committee of the Probate and Trust Section, State 

Bar of Nevada; and Michaelle Rafferty, Co-Chair, Legislative Committee of the Probate and 

Trust Section, State Bar of Nevada, regarding Senate Bill 407 (1st Reprint). 
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PROPOSED SECOND AMENDMENT TO SB407 
(Proffered by the Probate and Trust Sec�on of the Nevada State Bar) 

 
The Probate and Trust Sec�on of the Nevada State Bar proposes the following amendments to conform 
SB407 to that which was proposed in the Bill Dra� Request process.  
 
Proposed amended addi�ons are provided in Green Double Underline Italic Font. 
Proposed amended dele�ons are provided in Purple Double Strike Through Font.  
 
 
Sec�on 13: Add the defini�on of “confiden�al informa�on” originally included in Sec�on 10 of the bill to 
avoid confusion.  
 
1. Confidential information relating to trusts, as described in section 10 of this act, that is 
contained in petitions and subsequent related findings under this title or title 12 of NRS may be 
redacted and filed under seal without a prior court order so long as the unredacted and complete 
copies of such petitions and filings are promptly provided to the court in camera and to all persons 
entitled to notice thereto.  
2. Unless the court orders otherwise, confidential information once redacted or filed under seal 
must be redacted and filed under seal without a prior court order in all subsequent filings and 
orders in the matter relating to the petition, and unredacted and complete copies of such filings 
and orders must be promptly provided in camera to the court and to all persons entitled to copies 
thereto, as appropriate. 
3. Nothing in this section shall be construed to abridge the power of any court of competent 
jurisdiction to order the production of unredacted and complete copies of petitions, filings and 
orders that have been redacted or filed under seal to an interested person, as defined in NRS 
132.185, or to other persons for cause shown. 
4. For purposes of this section, “confidential information relating to trusts” includes:  
(a) Trust instruments, inventories, accountings and reports;   
(e) The names and addresses of trust settlors and beneficiaries,  
(f) Trust dispositive terms including, without limitation, the identity and amount of distributions or 
gifts; and powers of appointment;  
(g) Corporate and company records related to trusts;   
(h)Personally identifying information, including, without limitation, social security numbers and 
dates of birth; and  
(i) any other information ordered by the court upon finding that the need for confidentiality 
outweighs the public interest. 
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