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Before the Court EN BANC.1

O P I N I O N

Per Curiam:
The State of Nevada appeals from the district court’s grant of

a post-conviction petition for a writ of habeas corpus to respon-
dent Jessica Williams. The State argued that Williams’ petition
was procedurally barred since Williams’ claim that marijuana
metabolite, carboxylic acid, is not a prohibited substance pursuant
to NRS 484.379 should have been raised at trial or on direct
appeal.

We agree and conclude that the district court erroneously
granted Williams’ petition. Williams did not establish good cause
for failing to raise the claim at trial or on direct appeal.
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Additionally, Williams was unable to establish actual prejudice
because the plain language of NRS 484.379 clearly includes mar-
ijuana metabolite as a prohibited substance.

FACTS
A grand jury indicted Jessica Williams on six counts each of

driving and/or being in actual physical control of a vehicle while
under the influence of a controlled substance and/or with a pro-
hibited substance (marijuana and marijuana metabolite) in the
blood or urine, reckless driving, and involuntary manslaughter. In
addition, Williams was indicted on one count each of using or
being under the influence of a controlled substance (marijuana
and ecstasy), possession of a controlled substance (marijuana),
and possession of drug paraphernalia.

Williams was tried, and the jury found her guilty of six counts
of driving a vehicle with a prohibited substance in her blood or
urine; one count for each of the six deaths that resulted from her
conduct. Williams was also convicted of the single counts of
unlawfully using a controlled substance and possession of a con-
trolled substance. The jury acquitted Williams of the remaining
charges.

On direct appeal, Williams raised several assignments of error
regarding the validity of her conviction and the statute under
which she was convicted. Discerning no error, we affirmed
Williams’ judgment of conviction.2

Williams timely filed a post-conviction petition for writ of
habeas corpus in the district court. Williams alleged that her con-
viction for driving a vehicle with a prohibited substance in her
blood or urine was unconstitutional on the ground that one of the
theories presented to the jury was improper; namely, that she was
driving with marijuana metabolite in her blood. Williams alleged
that the theory was improper because marijuana metabolite, car-
boxylic acid, is not a prohibited substance under NRS 484.1245.
She maintained that under the plain language of NRS 484.1245,
in order for carboxylic acid to be a prohibited substance, a pre-
scription must not be issued for its use and it must be classified
as a schedule I or II controlled substance pursuant to NRS
453.166 or 453.176. Williams argued that since carboxylic acid
is not listed in schedule I or II, it is not a prohibited substance.
Therefore, Williams contended that since the jury returned a gen-
eral verdict of guilty, and it was impossible to determine which
theory was used as the basis of her conviction—marijuana or mar-
ijuana metabolite—her conviction must be reversed as to those
counts.

2 State v. Williams
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The State responded that Williams’ petition was procedurally
barred and should be dismissed pursuant to NRS 34.810. The
State further maintained that even if the petition was properly
before the district court, it should still be denied because, among
other reasons, both NRS 484.1245 and 484.379 specifically pro-
vide that it is unlawful to drive with marijuana metabolite in the
blood.

The district court conducted an evidentiary hearing, agreed
with Williams, and granted her petition. The district court
concluded that since carboxylic acid is not listed in schedule I or
II, it is not a prohibited substance under NRS 484.1245 or
484.379(3). Accordingly, it was unconstitutional for the State to
prosecute Williams for driving a vehicle with marijuana metabo-
lite in her blood or urine. Because Williams was prosecuted on
alternative theories under the prohibited substance statute based
on marijuana or marijuana metabolite, and the jury returned gen-
eral verdicts of guilty, it was unknown which theory served as the
basis for her conviction. Thus, the district court ordered that
Williams’ convictions for driving a vehicle with a prohibited sub-
stance in the blood or urine be reversed. Implicit in the district
court’s ruling appears to have been the conclusion that Williams
had established a showing of prejudice sufficient to overcome the
procedural bar. The State timely filed a notice of appeal.

DISCUSSION
The State argues that Williams’ petition was procedurally

barred by NRS 34.810. The State maintains that Williams’ claim
that marijuana metabolite is not a prohibited substance is a new
claim that she could have raised at trial or on direct appeal.

NRS 34.810 establishes a procedural bar for new post-
conviction claims that could have been raised previously. NRS
34.810(1)(b) provides:

1. The court shall dismiss a petition if the court deter-
mines that:

. . . .
(b) The petitioner’s conviction was the result of a trial and

the grounds for the petition could have been:
(1) Presented to the trial court;
(2) Raised in a direct appeal or a prior petition for a

writ of habeas corpus or postconviction relief; or
(3) Raised in any other proceeding that the petitioner

has taken to secure relief from his conviction and sentence
. . . .

Based on the ‘‘shall dismiss’’ language contained in subsection 1
above, we have noted that application of the procedural bar pur-
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suant to NRS 34.810 is mandatory.3 However, according to NRS
34.810(1)(b), if the district court finds both cause for the failure
to present the grounds and actual prejudice to the petitioner, the
district court may consider a petition that is otherwise procedu-
rally barred. Under NRS 34.810(3), the petitioner has the burden
of pleading and proving specific facts to demonstrate good cause
for the failure to present the claim and actual prejudice.

In the instant case, Williams’ claim that marijuana metabolite
is not a prohibited substance was not raised in the prior proceed-
ings and is a new claim. Thus, absent a showing of cause and
prejudice, Williams’ claim was procedurally barred pursuant to
NRS 34.810.

To establish good cause for failure to raise a claim in an earlier
proceeding, a petitioner must demonstrate that an impediment
external to the defense prevented her from raising her claims ear-
lier.4 ‘‘For example, such an impediment might be demonstrated
by a showing that the factual or legal basis for a claim was not rea-
sonably available . . . or that some interference by officials made
compliance [with the procedural rule] impracticable.’’5 ‘‘Actual
prejudice requires a showing not merely that the errors [com-
plained of] created a possibility of prejudice, but that they worked
to [the petitioner’s] actual and substantial disadvantage, in affect-
ing the state proceeding with error of constitutional dimensions.’’6

We conclude that there is no merit to Williams’ allegation of
good cause. Williams’ assertion that she could not have raised this
claim previously because it was indiscernible due to its highly
complex, esoteric, and scientific nature does not establish cause.
She presented no specific evidence to demonstrate or explain why
this issue could not have been raised either at trial or on direct
appeal.

Additionally, we conclude that Williams failed to establish
actual prejudice sufficient to overcome the procedural bar of NRS
34.810, since marijuana metabolite is a prohibited substance
under NRS 484.379 and 484.1245. NRS 484.379 makes it unlaw-
ful for a person to drive under the influence of a prohibited sub-
stance. NRS 484.379(3) states that ‘‘[i]t is unlawful for any
person to drive or be in actual physical control of a vehicle on a
highway or on premises to which the public has access with an
amount of a prohibited substance in his blood or urine that is

4 State v. Williams
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equal to or greater than’’ specified amounts of ten listed sub-
stances. This subsection then lists ten substances that are prohib-
ited and the amount of each substance when found in the blood
or urine that constitutes a violation of the statute. Specifically,
NRS 484.379(3)(h) states:

Prohibited substance Urine Blood
Nanograms Nanograms
per milliliter per milliliter

. . .
(h) Marijuana metabolite 15 5

Thus, the plain language of NRS 484.379 clearly lists marijuana
metabolite as a prohibited substance and gives the amount in
nanograms per milliliter that must be present in the blood or urine
to constitute a violation of the statute.

NRS 484.3795 is part of the same statutory scheme and
provides for a penalty enhancement for driving under the
influence of a prohibited substance when death or substantial
bodily harm results. NRS 484.3795(1)(f) provides:

1. A person who:
. . .
(f) Has a prohibited substance in his blood or urine in an

amount that is equal to or greater than the amount set forth
in subsection 3 of NRS 484.379,
and does any act or neglects any duty imposed by law while
driving or in actual physical control of any vehicle on or off
the highways of this state, if the act or neglect of duty prox-
imately causes the death of, or substantial bodily harm to, a
person other than himself, is guilty of a category B felony
and shall be punished by imprisonment in the state prison for
a minimum term of not less than 2 years and a maximum
term of not more than 20 years and must be further punished
by a fine of not less than $2,000 nor more than $5,000.

This provision incorporates by reference NRS 484.379, which
specifically lists marijuana metabolite as a prohibited substance.
Thus, the enhanced penalties of NRS 484.3795 apply to any per-
son who has a proscribed amount of marijuana metabolite in her
blood or urine under NRS 484.379.

Despite the fact that marijuana metabolite is a prohibited sub-
stance under these statutory provisions, Williams claims that mar-
ijuana metabolite is not a prohibited substance. Williams bases
her argument on another statutory provision, NRS 484.1245.

NRS 484.1245 is also part of the same statutory scheme as
NRS 484.379 and 484.3795, and it defines ‘‘prohibited sub-
stance.’’ NRS 484.1245 reads as follows:
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‘‘Prohibited substance’’ means any of the following sub-
stances if the person who uses the substance has not been
issued a valid prescription to use the substance and the sub-
stance is classified in schedule I or II pursuant to NRS
453.166 or 453.176 when it is used:

1. Amphetamine.
2. Cocaine or cocaine metabolite.
3. Heroin or heroin metabolite (morphine or 6-

monoacetyl morphine).
4. Lysergic acid diethylamide.
5. Marijuana or marijuana metabolite.
6. Methamphetamine.
7. Phencyclidine.

Marijuana metabolite is listed as a prohibited substance at item
five. However, according to the statute, the listed substances
become prohibited substances if also classified in schedule I or II
pursuant to NRS 453.166 or 453.176.

Pursuant to NRS 453.166 and 453.176, the Pharmacy Board is
authorized to schedule substances. Delineating the qualifications
for a drug classified in schedule I, NRS 453.166 authorizes the
board to place a substance in schedule I if the board finds that the
substance ‘‘1. [h]as high potential for abuse; and 2. [h]as no
accepted medical use in treatment in the United States or lacks
accepted safety for use in treatment under medical supervision.’’
NRS 453.176 provides that the board is authorized to place a sub-
stance in schedule II if it finds ‘‘1. [t]he substance has high poten-
tial for abuse; 2. [t]he substance has accepted medical use in
treatment in the United States, or accepted medical use with severe
restrictions; and 3. [t]he abuse of the substance may lead to severe
psychological or physical dependence.’’ Schedule I is codified at
NAC 453.510, and schedule II is codified at NAC 453.520.

In this case, although marijuana is listed in schedule I, mari-
juana metabolite, carboxylic acid, is not listed in schedule I or II.
While marijuana metabolite is not listed on either schedule, it is
clear from the plain language of both NRS 484.379 and 484.1245
that marijuana metabolite is a prohibited substance.

Additionally, even if we agreed with Williams’ position that
the failure to list marijuana metabolite on the schedules
creates an ambiguity as to whether marijuana metabolite is a
prohibited substance under the statutory provision, she still would
be unable to establish prejudice. NRS 484.1245, 484.379(3), and
484.3795(1)(f) are all additions to Chapter 484, arising from
Senate Bill 481 during the 70th Session of the Nevada Legislature.
The starting point for the Legislature in drafting the prohibited
substance sections of NRS 484.1245 and 484.379(3) was a list of
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drugs contained and identified as ‘‘controlled substances’’ in NRS
484.385(5), governing license revocation. The list of drugs con-
tained twenty-one substances, many of which were listed by their
scientific names. Marijuana and marijuana metabolite were
notably missing from this list.7

During a subsequent Senate Judiciary Committee meeting, it
was noted that a determination had been made to list all controlled
substances that are illegal to consume, with the specific addition
of marijuana.8 On April 9, 1999, a new list of controlled sub-
stances was presented to the committee.9 It was noted that if any
of the substances in the list were found in the system of a person
operating a motor vehicle, it would be a per se violation.10

Eventually the Assembly Judiciary Committee considered the
bill and heard testimony similar to that presented to the Senate.11

The Assembly, responding to the expressed view that having a
specific standard for measuring the substances listed would be
more defensible than simply looking for ‘‘detectable amounts’’ of
each substance, amended the list once again.12 Cocaine metabo-
lite, heroine metabolite, morphine, 6-monoacetyl morphine, and
marijuana metabolite were added to the list because there was a
standard for detecting these substances in the blood.13

Mecloqualone and methaqualone, which were previously on the
list, were stricken since there was no standard for detecting them
in the blood.14

Thus, despite Williams’ attempt to establish prejudice by statu-
tory ambiguity, it is clear that in passing the prohibited substance
statute, the Legislature intended to specifically list marijuana
metabolite as a prohibited substance under NRS 484.1245 and
484.379(3), and to incorporate it by reference under NRS
484.3795(1)(f).

Finally, because Williams fails to show any error creating actual
prejudice, we need not consider her claim on the basis that fail-
ure to do so would result in a fundamental miscarriage of justice.

7State v. Williams
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Accordingly, we conclude that Williams failed to show good
cause and actual prejudice to excuse the procedural bar to her
post-conviction habeas petition or to show that a fundamental mis-
carriage of justice would occur from the failure to consider her
claim for relief. Thus, we determine that the district court erred
in granting Williams’ post-conviction petition.

CONCLUSION
We conclude that Williams’ post-conviction petition was proce-

durally barred, and we reverse the district court’s order granting
her petition for a writ of habeas corpus.

SHEARING, C. J.
AGOSTI, J.
ROSE, J.
BECKER, J.
MAUPIN, J.
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ately as a service to members of the bench and bar. They
are subject to modification or withdrawal possibly result-
ing from petitions for rehearing. Any such action taken by
the court will be noted on subsequent advance sheets.

This opinion is subject to formal revision before publica-
tion in the preliminary print of the Pacific Reports.
Readers are requested to notify the Clerk, Supreme Court
of Nevada, Carson City, Nevada 89701-4702, of any typo-
graphical or other formal errors in order that corrections
may be made before the preliminary print goes to press.
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