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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

GREGORY GARY GRANT, No 85459-COA
Appellant, .
vs. " FILED
THE STATE OF NEVADA, oo

Respondent. OCT 06 2023

ORDER OF AFFIRMANCE

Gregory Gary Grant appeals from an order of the district court
denying a postconviction petition for a writ of habeas corpus filed on March
26, 2018. Eighth Judicial District Court, Clark Cour_lty; Jr_acqu‘_eline M.
Bluth, Judge.

Grant argues the district court erred by denying his petition as
procedurally barred. Grant filed his petition more than two years after
issuance of the remittitur on direct appeal on August 11, 2015. See Grant
v. State, No. 63641, 2015 WL 4402494 (Nev. Jul. 17, 2015) (Order of
Afﬁrmance) Thus, Grant’s petition was untimely filed. See NRS 34.726(1).
Grant’s petition was procedurally barred absent a demonstration of good
cause—cause for the delay and undue prejudice. See id. “Application of the
statutory procedural default rules to post-conviction habeas petitions is
mandatory.” State v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231,
112 P.3d 1070, 1074 (2005). A petitioner has the burden of pleading and
proving facts to demonstrate good éause to excusé the delay. State v.
Haberstroh, 119 Nev. 173, 1.81, 69 P.3d 676, 681 (2003). |

“In order to demonstrate good cause, a petitioner must show

that an impediment external to the defense prevented [them] from
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complying with the state procedural default rules.” Hathaway v. State, 119
Nev. 248, 252, 71 P.3d 503, 506 (2003). “An impediment external to the
defense may be demonstrated by a showing that the factual or legal basis
for‘ a claim was not reasonably available to counsel, or that some
interference by officials made compliance impracticablé.” Id. (internal
punctuation omitted). Prejudice can be shown by demoﬁs‘trating the errors
worked to a petitioner’s actual and substantial disadvantage. Hogan v.
Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993).

Grant argued he had cause for the delay in filing his petition
because he encountered official interference. Specifically, on June 7, 2016,

Grant filed a motion for the appointment of a guardian ad litem in which he
indicated he was incompetent_: and specified that it was “for purposes of
a.‘a'béasr_ Qdi'pus.” Thé district court grantéd the ﬁlotion ih-2016 but did not
appoint a éuardian ad Litem. Grant ciaimed the district court’s actions of
'gr-.f'mtmg his motion, not apioointing the guardian, and not appointing
postcon\}iction counsel to file a petition on his behalf épnstituted offici;al
interference. After Grarn_tr' filed his petition, the disfrici: court found good
c_aﬁsé to- 'excuse the procedural k;ar based on his argument that official
interference prevented him fl'om_filing a tiinely petition. We conclude the
district court erred as a ﬁl,atter of law.

o Grant failed to demonstrate that the district court’s actions in
regard to his request for a guardian ad litem constituted good cause. Any
error by~the' district court by gfénting the motion f‘(-)rl.giliardian ad litem was
invited by G_ra"nt suéh that he cannot now .Cqmp_laih of 11: '_Se_e' Pearson. U
Pearson, 110 Nev. 293, 297, 871 P.2d 343, 345 (1994) (“The doctrine of
invif.ed error embodies ‘the principle that a p;-irty. will not be heard to

coinplain on appéa]. of errors which h_é himself induced or provoked the court
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or the opposite party to commit.” (quoting 5 Am. Jur. 2d Appeal and Error
§ 713 (1962)); accord LaChance v. State, 130 Nev. 263, 276, 321 P.3d 919,
928 (2014). Therefore, we conclude that the district-court’s granting of the
motion to appoint a guardian ad litem did not constitute an impediment
external to the defense that prevented Grant from filing a timely petition.
As to whether the district court’s failure to appoint a guardian
ad litem could constitute good cause, we first note there are no statutory
provisions specifically governing the appointment of a guardian ad litem in
Nevada criminal law. However, NRS 34.750 provides petitioners with a
means of seeking help with postconviction habeas corpus proceedings. By
its plain language, NRS 34.750 gives the district court discretion to appoint
ceunsel but only after a petition has been filed. See NRS 34. 750(1)

(requn ing the dletrlct court, in dec1d1ng whether to appomt postconv1ct10n

.counsel to cons1der whether issues presented in the pet1t1on are chffmult)

NRS 34.750(3) (providing that appointed counsel “may file and serve

supplenwntal pleadin‘ge” (emphasis added)). Here, Grant did not file a

petition or otherwise seek the appointment of counael

Grant also failed to explam how the appumfment of a guardlan
ad lltem would have 1eeulted in a timely petition. A guardian ad litem is
not necessarlly an attorney, see NRS 159.0455(3), nor is the person
appomted allowed to gwe legal advxce to the pr otected person, NRS
159.0495(4)._ Rather, the purpose of a guardian ad litem is to advocate for
the best i.nterests of the profected person, see NRS 159.0_453(4)(&\), and
Grant ha-d-already dletermined that his best interests included seeking the
postconviction 1ehef that 15 the subJect of this appeal Therefore,- we
conclude that the dlstrlct court’s failure to appmnt_a guar dlan ad litem did

not consti,tute an impediment external to the defense that prevented ‘Grant
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from filing a timely petition. Thus, we further conclude that the district
court erred as a matté't' of law in ﬁndi'ﬁgé‘ood cause to excuse the procedural
default.!

The district court nevertheless concluded Grant’s petition was
procedurally barred because he failed to demonstrate prejudice. “A showing
of undue prejudice necessarily iniplicates the merits of the...claim.”
Rippo v. State, 134 Nev. 411, 422, 423 P.3d 1084, 1097 (2018). Grant arguies
on .apf)eal that the district court erred by concluding,r without first
conducting an evidentiary heériﬂg, that Grant failed to'demonstrate he was
prejudiced such that he could not overcome the procedural time bar. Grant

was not entitled to an evidentiary hearing as to prejudice for two reasons:

1) he failed to demonstrate good cause, and 2) he failed to allege specific

facts that,l if _t1"ué and not belied by'_ the record, would have demonstrated

prejudice such that he could overcome the procedural time bar. See

_Hathaway, 119 Nev, at 255, 71 P.3d at 508 (holding a petitioner is entitled

to an evidentiary hearing to determine whether they can overcome

procedural bars where their good cause claims are supported by specific

factual allegations that, if true and not belied by the record, would
demonstrate good cause). | |

| ~ Grant claimed he could demonstrate prej.udice' to overcome the
procedural bar because counsel was ineffeétive. T%) demonstrate ineffect-i{ie

agsistance of trial counsel, a petitioner must show counsel’s performance

, 'We note Grant’s competency or lack thereof would not provide good
cause either. See Phelps v. Dir., Nev. Dep’t of Prisons, 104 Nev. 656, 660,
764 P.2d 1303, 1306 (1988) (recognizing that mental disability, illiteracy,
and reliance on an inmate law clerk do not constitute good cause to excuse
the procedural bars), superseded by statute on other grounds as stated in
Haberstroh, 119 Nev. at 180-81, €9 P.3d at 681.
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was deficient in that it fell below an objective standard of reasonableness
and prejudice resulted in’ that theré was a reasonable probability of a
different outcome absent counsel’s errors. Strickland v. Washington, 466
U.S. 668, 687-88 (1984); Warden v. Lyons, 100 Nev. 430, 432-33, 683 P.2d
504, 505 (1984) (adopting the test in Strickland). Both components of the
inquiry must be shown. Strickland, 466 U.S. at 687. We give deference to
the district court’s factual findings if supported by substantial evidence and
not clearly erroneous but review the court’s application of the law to those
facts de novo. Lader v. Warden, 121 Nev. 682, 686, 120 P.3d 1164, 1166
(2005).

First, Grant claimed counsel was ineffective for conceding his
gullt on several of the chdrﬁes and by prescntlng a mental health defense
against urant S w1shes Gene1 ally counsel 1s entrusted Wlth makmg

decisions 1ecard1ng tr1a1 tactics, mcludlng \Vhdt defenses to present. See

Rh_yne L. St_ate, 118_ NeV. 1, 8, 38 P.3d 163, 167 (20(_)2) * Once connsel 18

-appointed, the,day-tofday conduct of the defense rests with the attorney.

He, not the client, has the immediate—and ultimate—respensibility of
demdmg if and when to object, Wthh w1tnes¢-es if any to call, and What
defenbes to develop (quotmg Wainwright v. Sykes 433 U. S. 72, 93 f1977)
(Burger C.J., concurrlng)) However a defendant per sonally, and not then
c_ounse]., has the authority to pursue a defense of msamtyl See Johnson v.
State; 117 Nev_. 153, 163, 17 P.3d 1008, 1015 (2001). Furthe‘r, “a defe_ndant
has the right to insist fhat counsel I'efrain ffom adnﬁtti ng guilt, even when
counsel’ s expenenced based v1ew is that confessmg gullt offels ‘the
defendant the best chance McCoy v. Lomszana :384 U S.__,__,1388.
C+ 1000 1005 (9018) Whexe a defendant expre%ly asserts hls factual

1nno<,ence of the crime, counsel cannot overude that and achmt guﬂt Id
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see a-lquones v. State, 110 Nev. 730, 738-39, 877 P.2d 1052, 1056-57 (1994).
However, admitting less than all elementsof a charged offense is a strategic
decision. MecCoy, 138 S. Ct. at 1510.

Counsel did not 'preseﬁt a trial defense of not guilty by reason
of insanity. Instead, counsel argued that Grant’s mental health issues
prevented him from ‘forming the requisite intent to commit the crimes such
tl1ét the State failed té prove all of the elements of the crimes beyond a
reasonable doubt. Further, this case is distinguishable from McCoy and
Jones because counsel did not admit guilt of the crimes over Grant’s express
assertion that he was innocent.? Instead, counsel argued that Grant did not

have the requisite intent to commit the crimes and, thus, was not guilty.

-Thetetoxe counsels decision to present a defense of lack of mtent was a

stlateglc dec.lsmn within the scope of counsel’s dutles And strateglc
decisions  are vutua]ly unchallengeable absent extraordinéfy

ciruuﬁi%tanéea See Lma U. State 120 Nev 177, 180, 87 P3d 578 530

- (2004). Further, Grant does not al lege what other defenses counbel should
- have- pt_lraued. See, e.g., flzfol_r.na v. State, 120 Nev. 185, 192, 87 P.3d 533,

538 (2004). Thus, G_rant failed to demonstrate cQunSel was deficient. And
given the overwhelming evidence'presented at trial, Grant failed to
demqnstrate_ a reasonébl_e probability of a different outcome at trial had

counsel not pursued this defense.? According].y; we conclude the district

" 2In his own trial testimony, Grant admitted to committing the actions
that constituted the crimes.

3To the extent Grant suggests he need not demonstrate prejudice
because counsel's concession of guilt constituted  structural error, we
conclude the normal Strickland prejudice standard applies becausercounsel
did not concede Grant’s guilt. - '
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court did not err by finding, without first conducting an evidentiary hearing,
that this claim did.fibt demonstrate prejudice to overcome the procedural
time bar.

Second, Grant claimed counsel was ineffective for providing,
over his objection, his mental health records to his expert witness and
portions of the expert witness report to the jury. Given the overwhelming
evidence presented at trial, Grant failed to demonstrate a reasonable
probabi'lity of a different cutcome at trial had counsel not provided the
mental health records and report. Therefore, we conclude the district court
did not err by finding, without first conducting an evidentiary hearing, that
this claim did not demonstrate prejudice to overcome the procedural time
bar.

Third, Grant claimed counsel was 1neffegt1ve for failing to flle a

<mot10n to withdraw as counsel because the trial court would have glven

more wexght to a motion filed by counsel rather than the motions filed by
Grant. Grant argued that he filed severél px'o se moti‘onsi-to withdraw
counsel; the.trial court did not give any weight to his motions; and.bécause
a previous counsel’s motion tb withdraw was granted, the trial court would
have granted a motion f1led by trial counsel. N 7

 “The burden to make a proper appellate record rests on
appellant,” Greene v. State, 96 Nev. 555, 558, 612 P.2d 686, 688 (1980); see
also NRAP 30(b){(3), and when an “appellant fails -to include necéssary
documentation in the record, we nécessarily presume.that thé missing
portion supports the district court’s decision,” Cuzze v. Univ. & Cmty. Coll.
Sys of Nev., 123 Nev 598, 603, 172 P.3d 131, 135 (2007). Grant failed to
provide this (,ourt with the Llanscnpt 1egard1ng his pro se motlons to

w1thd1"aw coun sel, and thus, we presume the transcupt supports Lhe trial
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‘tourt’s reasoning for denying the motions. Further, Grant failed to
demonstrate that had counsel filed a motion, there was a reasonable
probahility of a dif'fefént outcome at trial.t Therefore, we conclude the
district court did not err by finding, without first conducting an evidentiary
hearing, that this claim did not demonstrate prejﬁdice ﬁo overcome the
procedural time bar. |

" Having concluded that Grant is not entitled to relief, we

ORDER the judgment of the district court AFFIRMED.5

cc: - Hon. Jacqueline M. Bluth, District Judge
Gaffney Law
Attorney General/Carson City
Clark Ceunty District Attorney
Eighth District Court Clerk

4We note that the motion to withdraw filed by previous counsel
included an allegation that Grant refused to work with counsel’s office
because the office had previously requested, and was granted, an order to
forcibly medicate Grant. Grant suffered a bad reaction to the medications
and nearly died. We further note that Grant did not provide a transcript of
the hearing on this previous motion.

5The Honorable Deborah I.. Westbrook did not participate in the
decision in this matter.




