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Before SHEARING, ROSE and BECKER, JJ.

O P I N I O N

Per Curiam:

As discussed below, we hold that SCR 250(4)(f) requires the
State to provide notice of all evidence it intends to introduce at a
capital penalty hearing. The district court in this case erred 
in admitting certain evidence at appellant Mack Mason’s 
penalty hearing without determining whether the State had good
cause for not providing notice of it earlier. But Mason did not
receive a death sentence, and we conclude that the error was not
prejudicial.

FACTS

Mason had been living with his aunt, Flora Mason, for a month
or two when he moved out of her house in North Las Vegas in
March or April 1999. On May 10, 1999, Flora returned home
from work and found that her home had been broken into and ran-
sacked. Her father’s .38 caliber revolver and a neighbor’s shotgun
were missing. Earlier that morning, one of Flora’s neighbors had
seen Mason walk to the back of Flora’s house. Mason reappeared
ten or fifteen minutes later carrying a long object wrapped in a
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blanket or rug and walked away down the street. At around 10:30
a.m., Mason pawned the stolen shotgun.

Felicia Jackson encountered Mason that same day. Jackson first
met Mason in 1995, and they became romantically involved.
Jackson claimed that at some point she ended the romance but that
the two continued to be friends. According to Jackson, Mason
wanted to renew their romance around early 1999, but Jackson
did not. He told Jackson that she ‘‘was not going to live in the
same state with him and be with someone else.’’ Jackson never-
theless began a romantic relationship in April 1999 with Dudley
Thomas. Jackson testified that on May 10, Mason first
approached her outside a store in North Las Vegas. She told
Mason she did not want to talk with him and got into a car and
drove away with Thomas. The two stopped at another location,
and she sat in the passenger seat of the car while Thomas talked
with some other men. Mason approached the car and lunged 
at Jackson with a knife. She fled out the driver’s side of the car
and ran past Thomas. Thomas confronted Mason, and Jackson ran
down an alley and eventually got a ride to Thomas’s apartment.

Jackson further testified that that evening she and Thomas were
in the bedroom of his apartment. Kevin Brown was in the front
room of the apartment. Jackson was writing a letter, and Thomas
was on the telephone when Mason walked into the bedroom. 
He asked Thomas if he still thought it was funny. Thomas said he
didn’t think anything was funny if Mason was trying to hurt
Jackson. Mason said that he thought Thomas still thought it was
funny, raised a gun he was holding, and shot Thomas in the head.
Mason then grabbed Jackson and forced her out of the apartment.
Mason later told Jackson that after their confrontation earlier in
the day, Thomas had tried to run him over and had laughed.

Brown testified that Mason came to the door of the apartment
and asked if Thomas was home. After Brown said he was, Mason
pulled a revolver, pointed it at Brown, and told him to leave.
Brown ran from the apartment and heard a gunshot. He soon saw
Mason pulling Jackson by the arm up the street. Brown returned
to the apartment and saw Thomas lying on the bedroom floor with
blood on his head.

Mason had a friend give him and Jackson a ride to downtown
Las Vegas. They rented a room at a motel. The next day they did
some shopping, ate at a restaurant, and went to the bus station.
Mason was interested in taking the bus to California, but the line
at the bus station was long, so they left. Mason called his cousin
in California from a pay phone and said that he was leaving Las
Vegas because ‘‘he had got him a motherfucker.’’ The cousin
understood Mason’s words to mean, ‘‘Actually done something to
someone. You know, he was planning to get out of the State of
Nevada. It obviously had to be something bad for him just to
come to Sacramento.’’

2 Mason v. State



Mason and Jackson then returned to the motel. The police had
discovered their whereabouts and phoned their motel room.
Mason would not answer the phone, but Jackson looked out the
window and saw the police. The police then used a bullhorn and
told Mason to allow Jackson to leave. He refused to let her leave
and told her to get under the mattress of the bed. She did so.
Mason then made a hole in the wall and tried unsuccessfully to
squeeze through to the next room. After the police threatened to
send in a police dog, he left the room and was arrested. Police
later found a .38 caliber revolver in the air duct of the room. The
bullet recovered from Thomas’s brain was consistent with a .38
caliber bullet.

The day after his arrest, Mason was advised of his rights under
Miranda1 and gave a statement. At that time he said that on the
night of May 10 he went to Thomas’s apartment, picked up his
girlfriend (Jackson), and left without incident. At trial, Mason
testified that he had a key to his Aunt Flora’s house, which he
used on May 10 to enter and take the shotgun. He denied taking
the revolver. He also testified that he went to Thomas’s apartment
that night and picked up Jackson. As soon as he and Jackson left,
Jackson returned to the apartment for some reason. As Mason fol-
lowed and came to the apartment, he heard Thomas shouting and
saw him go into the bedroom with a machete in his hand. Mason
heard a shot, entered the bedroom, and saw Jackson holding a gun
and Thomas lying at the foot of the bed. Mason grabbed Jackson,
and they left.

The jurors found Mason guilty of first-degree murder with use
of a deadly weapon, second-degree kidnapping with use of a
deadly weapon, and two counts of burglary while in possession of
a firearm. They found him not guilty of grand larceny of a
firearm. There was a penalty hearing because the State sought a
death sentence. The jurors returned a verdict of life in prison
without the possibility of parole. The district court accordingly
sentenced Mason to two consecutive terms of life in prison with-
out the possibility of parole for the murder as well as prison terms
for the other three counts.

DISCUSSION

Various assignments of error

Mason claims that the district court erred in overruling his
objections to three jury instructions. However, case law supports
the use of all three instructions. First, Mason challenges the
instruction on implied malice, arguing that it is vague due to its
archaic language. This court has already considered and rejected
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this challenge.2 Next, he challenges the instruction on reasonable
doubt required by NRS 175.211(1). He argues at length that this
instruction is even worse than the instruction deemed unconstitu-
tional in Cage v. Louisiana.3 He fails, however, to cite our deci-
sion in Lord v. State,4 where we considered Cage and concluded
that the two instructions were not similar and that the Nevada
instruction is constitutional. Finally, he argues that the jury was
improperly instructed that it need not agree unanimously on the
theory of guilt, but we have repeatedly approved this statement of
law.5

Mason also contends that the district court erred in refusing to
instruct the jury that if the evidence is ‘‘susceptible of two rea-
sonable interpretations, one of which would point to the defen-
dant’s guilt and the other would admit of his innocence, then it is
your duty in considering such evidence to adopt that interpreta-
tion which will admit of defendant’s innocence and reject that
which would point to his guilt.’’ This court has held that it is not
error to refuse to give this kind of instruction where the jury has
been properly instructed on the standard of reasonable doubt.6

Mason contends that the district court erred in admitting a pho-
tograph of the victim’s body over Mason’s objection. The deci-
sion to admit photographs is within the district court’s sound
discretion, and this court will not reverse absent an abuse of dis-
cretion.7 Despite gruesomeness, photographs have been held
admissible when they accurately show the scene of the crime, the
cause of death, or the severity of wounds and the manner of their
infliction.8 We conclude that the district court acted within its dis-
cretion in admitting the photograph.

Sufficiency of the evidence

Mason contends that the evidence presented at trial was insuf-
ficient to prove that he shot Thomas and therefore to support the
jury’s finding that he was guilty of murder. The jury determines
the weight and credibility to give conflicting testimony, and the
jury’s verdict will not be disturbed on appeal where substantial
evidence supports the verdict.9 The question for the reviewing
court ‘‘is whether, after viewing the evidence in the light most
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favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable
doubt.’’10

Mason stresses that the evidence presented at trial was con-
flicting, particularly his and Jackson’s testimony. He points out
that Jackson was not truthful in claiming that she had ended her
romantic relationship with him long before Thomas’s murder.
Also, Mason presented witnesses who testified that they saw
Jackson trying to sell a gun shortly before the murder that looked
like the murder weapon, and he considers it significant that the
jury did not convict him of stealing the murder weapon. He also
claims that his testimony was corroborated by evidence showing
that Thomas kept a machete in his bedroom. He argues that evi-
dence showed that Jackson was hiding from the police when she
was under the mattress in the motel room. There was also some
indication that Jackson stayed with Mason willingly after the mur-
der. Finally, Mason points out that Brown’s description of the gun
that he saw Mason holding differed from the color and size of the
murder weapon.

The jury, however, heard this evidence and argument and still
found that Mason was guilty of murder beyond a reasonable
doubt. We conclude that this finding was based on more than 
sufficient incriminating evidence. In addition to Jackson’s eyewit-
ness account of the murder, we note particularly Brown’s 
testimony that Mason arrived just before the murder with a gun
asking for Thomas and the testimony of Mason’s own cousin that
Mason said he was leaving Las Vegas because ‘‘he had got him a 
motherfucker.’’

Notice of evidence which the State intends to present at a penalty
hearing

Finally, Mason contends that the State failed to give him notice
of all the evidence it intended to present at the penalty phase of
the trial, violating SCR 250, and that the district court therefore
erred in denying his motion to limit the State’s evidence.

In September 1999, the State filed a notice of intent to seek the
death penalty, in conformity with SCR 250(4)(c).11 In August
2000, the State filed a notice ‘‘declar[ing] its intention to present
the following evidence in support of aggravating circumstance
and/or character evidence at a penalty hearing’’ and specifying a
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which the state will rely to prove each aggravating circumstance.



variety of documentary, physical, photographic, and testimonial
evidence. This notice was in accordance with SCR 250(4)(f),
which provides in part:

The state must file with the district court a notice of evi-
dence in aggravation no later than 15 days before trial is to
commence. The notice must summarize the evidence which
the state intends to introduce at the penalty phase of trial, if
a first-degree murder conviction is returned, and identify the
witnesses, documents, or other means by which the evidence
will be introduced. Absent a showing of good cause, the dis-
trict court shall not admit evidence not summarized in the
notice.

On February 27, 2001, the jury returned its verdict finding
Mason guilty of murder. Two days later, and four days before the
penalty phase began, Mason moved to limit the State’s penalty
evidence to that identified in the August 2000 notice. The State
opposed the motion, and the district court denied it, ruling that
SCR 250(4)(f) required notice only of evidence in support of
aggravating circumstances, not other evidence admissible at a cap-
ital penalty hearing. The court also concluded that the State had
‘‘substantially complied’’ with the notice requirement, assuming
it applied, and noted that the defense had not indicated a need for
a continuance to address the evidence at issue. As a result, two
witnesses not identified in the August 2000 notice testified for the
State during the penalty phase. Ronald Kie testified that Mason
threw a Molotov cocktail at Kie’s house in January 1999, appar-
ently because Jackson was then staying with Kie. Mason’s aunt
testified that Mason told her in March 1995 that he had shot a
man in the back because the man had hit Mason’s girlfriend; later
he told her that nothing happened to him because there were no
witnesses.

The district court concluded and the State asserts that SCR
250(4)(f) applies only to evidence that supports enumerated aggra-
vating circumstances,12 not other admissible evidence introduced
by the State at a capital penalty hearing, because the provision
refers to ‘‘a notice of evidence in aggravation.’’ They overlook,
however, that the provision also expressly requires that notice to
summarize ‘‘the evidence which the state intends to introduce at
the penalty phase of trial.’’13 This language is plain and without
qualification; it applies to any evidence which the State intends to
introduce. Moreover, the district court and the State also overlook
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12See NRS 200.033 (setting forth ‘‘[t]he only circumstances by which mur-
der of the first degree may be aggravated’’).
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this court’s case law. In Emmons v. State,14 we considered the
appellant’s contention

that just as prior notice to the accused is required before the
state can introduce evidence of aggravating circumstances,
the due process clause of the United States Constitution also
requires that the state give prior notice of its intent to intro-
duce additional relevant evidence, such as the character evi-
dence at issue here.

We agreed with the appellant and held: ‘‘Consistent with the con-
stitutional requirements of due process, defendants should be noti-
fied of any and all evidence to be presented during the penalty
hearing.’’15

Therefore, the district court erred in admitting the evidence at
issue without determining whether there was good cause for not
providing notice of it earlier.16 Nevertheless, no reversible error
occurred. SCR 250(4)(f) provides a heightened procedural safe-
guard for defendants who may be sentenced to death. Had Mason
received a death sentence, the State’s failure to provide full notice
allowing him to prepare to meet the testimony from his aunt and
from Kie might have been unfairly prejudicial. We need not make
this determination, however. Mason did not receive a death sen-
tence, and aside from the insufficient notice, the evidence in ques-
tion was otherwise permissible, being relevant to determining his
sentence. Therefore, it would have been admissible without prior
notice at an ordinary sentencing or a noncapital penalty hearing.17

As we have explained elsewhere, evidence of unrelated offenses
for which a defendant has not been convicted is admissible at a
penalty phase unless it is dubious or tenuous or its probative value
is substantially outweighed by the danger of unfair prejudice or
the other concerns set forth in NRS 48.035.18 ‘‘So long as the
record does not demonstrate prejudice resulting from considera-
tion of information or accusations founded on facts supported only
by impalpable or highly suspect evidence, this court will refrain
from interfering with the sentence imposed.’’19 Mason has not
argued and the record does not show that the testimony in ques-
tion ran afoul of these strictures. Therefore, despite the insuffi-
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14107 Nev. 53, 62, 807 P.2d 718, 723-24 (1991), modification on other
grounds recognized by Harte v. State, 116 Nev. 1054, 13 P.3d 420 (2000).

15Id. at 62, 807 P.2d at 724.
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not admit evidence not summarized in the notice.’’).
17See NRS 175.552(1) and (2) (providing that absent waiver by both par-

ties, the court must conduct a separate penalty hearing when a defendant is
found guilty of first-degree murder even if the death penalty is not sought).

18See Jones v. State, 107 Nev. 632, 635-36, 817 P.2d 1179, 1181 (1991).
19Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976).



cient notice under SCR 250, because the jurors did not return a
sentence of death, we conclude that it was permissible for them
to consider that testimony in deciding between the other possible
sentences.

CONCLUSION

SCR 250(4)(f) requires the State to provide notice of all evi-
dence it intends to introduce at a capital penalty hearing. The dis-
trict court therefore erred in admitting evidence without
determining whether the State had good cause for not providing
notice of it earlier.  However, the error did not prejudice Mason,
nor do his other assignments of error have merit. We therefore
affirm his judgment of conviction.
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SHEARING, J.
ROSE, J.
BECKER, J.

NOTE—These printed advance opinions are mailed out immedi-
ately as a service to members of the bench and bar. They
are subject to modification or withdrawal possibly result-
ing from petitions for rehearing. Any such action taken by
the court will be noted on subsequent advance sheets.

This opinion is subject to formal revision before publica-
tion in the preliminary print of the Pacific Reports.
Readers are requested to notify the Clerk, Supreme Court
of Nevada, Carson City, Nevada 89701-4702, of any typo-
graphical or other formal errors in order that corrections
may be made before the preliminary print goes to press.
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