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Recommendation approved.

J. Michael Schaefer and Potter Law Offices, Las Vegas,

for attorney John Michael Schaefer.

disbarment.

Nevada Disciplinary Board hearing panel, recommending

Rob W. Bare, Bar ounsel, and Michael J. Warhola and Felicia

Galatti, Assistant Bar Counsel,

for State Bar of N vada.

PER CURIAM:

Two form

grievances against

by the state bar

panel of the Sout

found that Schaef

rules, including

1 disciplinary complaints representing four

attorney John Michael Schaefer were brought

and were consolidated for hearing before a

ern Nevada Disciplinary Board. The panel

r had violated several professional conduct

upreme Court Rule 182, which prohibits a

lawyer from directly contacting a represented party without

the consent of that party's counsel, unless the contact is

otherwise authori ed by law. Some of the SCR 182 violations

found by the pane occurred during the course of litigation in
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which Schaefer was representing himself. Schaefer asserts

that he did not violate SCR 182 by contacting represented

parties while he wa representing only himself.

We conclu e that the purposes underlying SCR 182 are

better served by pplying the rule to lawyers representing

themselves, as wel as when representing other clients. But

given the existen a of conflicting authority from other

jurisdictions and he absence of guidance from this court on

the rule's scope at the time of Schaefer's actions, SCR 182 is

unconstitutionally vague as applied to Schaefer's conduct when

he was represents g himself. Accordingly, these violations

cannot be consider d in determining the appropriate discipline

to be imposed. W conclude, however, that the bulk of the

remaining violatio s are supported by clear and convincing

evidence, and th t disbarment is warranted in light of

Schaefer's conduct

FA TUAL AND PROCEDURAL HISTORY

First disciplinary complaint

The first disciplinary complaint filed against

Schaefer included three counts. Count I of the first

complaint alleged violations of SCR 151 (competence), SCR 170

(meritorious claims) , SCR 172 (candor toward the tribunal),

SCR 173 (fairness toward opposing party and counsel), and SCR

203(3) (misconduct involving dishonesty, deceit, fraud or

misrepresentation) . Count II alleged violations of SCR 172

(candor toward he tribunal) and SCR 203(3) (misconduct

involving dishon sty, deceit, fraud or misrepresentation).

Count III alleged violations of SCR 173 (fairness toward

opposing party nd counsel), SCR 182 (communication with
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person represente by counsel) and SCR 203(4) (conduct

prejudicial to the administration of justice).

(0)4892

Counts I and III were based on Schaefer's conduct

during the litigation of several disputes between Schaefer and

his condominium association. Schaefer is president of

Schaefer, Inc., hich owns several condominium units at

Wimbledon Tennis Club Condominiums in Southern Nevada.

Schaefer lives in one of the units; the others are leased to

tenants. He has ad several disputes with his neighbors and

with the Wimbledo Tennis Club Condominium Association (the

"Association"). he record reflects that in 1996 and 1997,

these disputes became so pervasive that realtors attempting to

market other cond minium units were compelled to disclose to

potential buyers t at a litigious attorney lived there.

The fir t litigation pertinent to this case was

commenced in Mar h 1997. On behalf of Schaefer, Inc.,

Schaefer filed a omplaint against the Association, seeking a

permanent injunction that would preserve his voting rights in

the Association nd confirm his eligibility to run for the

Association's gov rning board. The Association stipulated to

Counts I and III

stipulation; no costs
this relief, an the court approved the

were awarded to eithe party.
o-r-ce^e --aeh---pa - r-beerr--its--own--c-aat-s-- Schaefer was

e the order . Despite the fact that no costs

efer included an award of costs to Schaefer,

order. He then submitted the order to the

e, without providing it to opposing counsel

for approval des ite counsel's request that he do so. The

court inadvertent y entered the order. When opposing counsel
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became aware of th order, he asked Schaefer to stipulate to

the entry of an amended order deleting the cost award.

Schaefer refused, a d so opposing counsel was required to file

a motion to amend t e order, which the court granted.

In April 1997, Schaefer filed an action against the

Association and is board members, alleging that they

conspired to have another resident assault him. Two weeks

later, Schaefer wa charged with five counts of misdemeanor

battery. One of t e complaining witnesses was a Mrs. Fox, the

resident with whom the Association board members had allegedly

conspired. Schaefer was later convicted of two counts of

misdemeanor batte y, after which post-trial proceedings

continued for ap roximately one year. Those proceedings

included a motion or a new trial and an appeal.

During he criminal case, the justice's court

verbally issued a "no-contact" order, expressly prohibiting

Schaefer from having any contact with Mrs. Fox. At the time

"e order was ente ed, Schaefer and the Foxes all lived in the

condominium comple

After t e no-contact order was entered, and while

the criminal case

house in Las VegaslI

went to their hd

was still pending, the Foxes moved to a

On the evening of March 9, 1998, Schaefer

use and knocked on the door. Mrs. Fox

answered and demanded that he leave immediately. Schaefer

gave her a handw itten letter for Mr. Fox. In the letter,

Schaefer offered to dismiss Mr. Fox as a defendant in the

conspiracy case i the Foxes agreed to cooperate with Schaefer

in the criminal ase. Schaefer also left his business card
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with a note refere

Foxes' car.

During th

Schaefer admitted

at the hearing that

in the conspiracy

effect at the time

In August

receiver for the

Schaefer, Inc., an

disciplinary proceedings in this case,

both his written papers and his testimony

he knew Mr. Fox was represented by counsel

ase, and that the no-contact order was in

f this encounter.

1997, Schaefer filed an action seeking a

Association. Named as plaintiffs were

individual resident, and a family trust

I that owned one of he units. Five days before the complaint

was filed, the trustee had left on an extended trip to Europe.

The trustee did no

was not aware that

When th

discovered the lit

trust's best inter

unit owned by the

title and impair

notified Schaefer

the litigati

attempting to per

asking her to si

gation. A receivership was contrary to the

ts, as the trustee was trying to sell the

trust and a receivership could cloud the

e marketability of the unit. The trustee

f her anger and unwillingness to be a party

Schaefer responded with a letter

uade the trustee to change her mind, and

n a sworn statement granting retroactive

authorization for the lawsuit. The trustee refused and

notified the Ass ciation's attorney that Schaefer was not

authorized to repr sent the trust.

In his testimony at the disciplinary hearing,

Schaefer admitted that he did not notify the trustee of his

intent to initiate a receivership complaint, that he neither



requested nor rece

the trust, and tha

on behalf of the t

hearing panel that

in other unrelated

ved the trustee's authorization to act for

t he improperly commenced legal proceedings

ust. He asserted in his trial brief to the

he had previously represented the trustee

matters, and that he felt he had a "certain

leeway" to rep.rese4t her interests while she was away.

Schaefer

Association board

join the receiver

though he was awa

counsel.

also directed written communication to six

members in an effort to persuade them to

hip action as plaintiffs. He did so even

:e that the Association was represented by

The acttion

sanctioned $5,000

date of the disc]

was dismissed, and Schaefer was

for filing a frivolous complaint. As of the

plinary hearing in this matter, over two

years later, Schaefer still had not paid the sanctions.

Schaefer

negotiations for

litigation, with

and the Association's counsel engaged in

a global settlement of the pending

the exception of Schaefer's conspiracy

action, which was being handled by the Association's insurance

defense counsel. During the settlement negotiations, Schaefer

repeatedly directed communications to the Association's

president, despit Schaefer's knowledge that the Association

was represented y counsel, in an attempt to coerce the

president into di missing counsel. Schaefer also asked to be

substituted in a counsel for the Association, despite the

fact that he was counsel for an adverse party (Schaefer, Inc.)

in the litigation. The president was greatly disturbed by

these communicate ris, and his wife was frightened because

Schaefer had sli ped some of the communications under their
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door late at nigh . Schaefer also contacted several board

members about the ettlement without counsel's consent.

In both is written papers before the hearing panel

and in his testi ony at the hearing, Schaefer admitted to

authoring the lett rs at issue, and that he attempted to have

himself substitute as counsel for the Association.

Count II

Count I of the first complaint was based on

Schaefer's failure to disclose his disciplinary history in a

pro hac vice application to a Texas court. Schaefer filed the

application in or er to represent a trust of which he was

trustee. In hi affidavit, dated in November 1998, he

represented that h had not been subject to discipline for any

events occurring w, 'thin the last five years, but admitted that

he had received a public reprimand for conduct occurring in

December 1992, bef

Schaefer

In fact, Schaefer

in 1993 for condu

and received a pu

discipline in 199

in October 1997,

discipline in Nev

this disciplinary

The pan

(candor toward th

dishonesty, decei

(conduct prejudic

ore the five-year period.

's affidavit was inaccurate and misleading.

had been publicly reprimanded in California

t that occurred at least in part in 1993,

)lic reprimand from this court as reciprocal

Schaefer was also suspended in California

for which he also received reciprocal

da in May 1998 . Schaefer failed to disclose

history to the Texas court.

?1 found that Schaefer had violated SCR 172

tribunal ), SCR 203 ( 3) (misconduct involving

fraud or misrepresentation ) and SCR 203(4)

al to the administration of justice).
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Second disciplinary om laint

A second isciplinary complaint was filed after the

first complaint, an contained one count. This count alleged

violations of SCR 151 (competence), SCR 172 (candor toward the

tribunal), SCR 182 (communication with person represented by

counsel), SCR 197 (communication w th prospective clients) and

justice). The char es were based on Schaefer's conduct during

litigation between chaefer and Mirage Resorts, Inc.

Schaefer filed two lawsuits on his own behalf

against Mirage Re orts, Inc., and its subsidiaries. The

claims asserted w

credit to Schaefer,

Mirage properties.

was specifically

Resorts, Inc.,

Despite this instr

various representa

Mirage Resorts CEO

general counsel, w

the suits, the Bel

and two attorneys

of the communicati

mentioned that Sc

that Schaefer vio

officers, director

pending litigation

re based on Mirage's refusal to extend

and its decision to bar Schaefer from all

While these cases were pending, Schaefer

nstructed by general counsel for Mirage

direct all communication through him.

ction, Schaefer repeatedly sent letters to

ives of the Mirage companies , including the

the Mirage Resorts secretary, the Bellagio

o had been named as a defendant in one of

agio president, the Mirage general counsel,

the Mirage general counsel 's office. All

ns referred to the pending cases; some also

The panel found



Disciplinary proceeoings

The two isciplinary complaints were consolidated

for formal hearing before a hearing panel of the Southern

Nevada Disciplinary Board. The record reflects that

Schaefer and the s ate bar orally agreed in June 1999 to set

the hearing for Nov mber 17, 1999, and this date was confirmed

by both parties i written correspondence. The state bar

served formal noti e of the hearing on Schaefer by certified

mail, return receipt requested, on October 13, 1999. The

return receipt was signed on October 14, 1999.

On Octob r 23, 1999, Schaefer moved to continue the

hearing, claiming hat the press of other work, including a

campaign for publ c office in San Francisco, prevented him

from preparing fo the hearing. The state bar opposed the

motion. An order denying the motion to continue was entered

by the chair of

November 5, 1999.

The day

the Southern Nevada Disciplinary Board on

before the November 17 hearing, Schaefer's

counsel and ba4 counsel were engaged in settlement

discussions. By

agreement had bee

the end of the day, it appeared that an

reached for a conditional guilty plea in

exchange for a stated form of discipline. Based on this

agreement, bar counsel notified the seven anticipated

witnesses that th y need not appear, and informed the panel

members that ins ead of a full hearing, there would be a

presentation of t e agreement for approval.

At the November 17 hearing, Schaefer's counsel

indicated that, ontrary to his advice, Schaefer would not

accept the plea greement without a ruling from the panel on

9
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the scope of SCR 18

attorney appearing o

, specifically,, whether it applied to an

h his own behalf. Schaefer's counsel then

withdrew. The pane asked bar counsel whether the state bar

would agree to seve ing the SCR 182 violations from the rest

of the case, and ar counsel explained that the state bar

would not agree. ccordingly, as no witnesses were present,

the panel had no al ernative but to continue the hearing.

Schaefer stated that he needed to obtain new

counsel. The panel chair suggested that Schaefer should do so

immediately, as eve y attempt would be made to reschedule the

hearing as soon a possible. Schaefer indicated that he

needed only a week's notice. Bar counsel explained that given

the schedules of ar personnel, the panel members, Schaefer

and his new counse , and the witnesses, the continued hearing

would likely be in "January sometime." The continued hearing

was set for Janua y 4, 2000, notice of which was served on

Schaefer by certi ied mail, return receipt requested, on

November 30, 1999; the return receipt was signed by Schaefer

on December 6, 199 . On December 16, 1999, Schaefer moved for

a continuance of t e January 4 date; the motion was denied on

December 23, 1999.

After th hearing and receipt of post-trial briefs

from both Schaefe and the state bar, the panel issued its

findings and reco endation.

In con ection with the counts based on the

litigation with the Association, the panel found that Schaefer

had committed one violation of SCR 170 (meritorious claims),

one violation of SCR 173(3) (fairness to opposing party and

counsel: disobeying obligation to tribunal), one violation of

10
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SCR 173(6) (fairne s to opposing party and counsel: request

that witness refr in from providing information), three

violations of SCR 1 2 (communication with represented person),

one violation of SCR 203(1) (violation of the rules of

professional conduc ), one violation of SCR 203(2) (criminal

act reflecting adve sely on lawyer's fitness to practice), one

violation of SCR 203(3) (misconduct involving dishonesty,

deceit, fraud or mi representation) and four violations of SCR

203(4) (conduct prejudicial to administration of justice).

In connection with the Texas case, the panel found

that Schaefer ha violated SCR 172 (candor toward the

tribunal), SCR 203(3) (misconduct involving dishonesty,

deceit, fraud or

prejudicial to ad

the Mirage Resorts

had violated SCR 1

The pane

a pattern of misc

Schaefer to ackno

been shown by cle

findings, the pane

isrepresentation), and SCR 203(4) (conduct

nistration of justice). With respect to

litigation, the panel found that Schaefer

2 (contact with represented persons).

also found that the aggravating factors of

nduct, multiple offenses, and a refusal by

ledge the wrongfulness of his actions had

r and convincing evidence. Based on these

recommended that Schaefer be disbarred.

DISCUSSION

We are resented with several issues in this case.

First, we must determine whether SCR 182, a rule of

professional cond ct that prohibits lawyers from directly

contacting represe ted parties, applies to communications by a

lawyer appearing ro se. If so, we must decide whether the

rule may constitutionally be enforced in this case. A related

issue is whether a lawyer who is a corporate principal, and

11



who litigates on be alf of the corporation, may be considered

to be appearing "pr se." With respect to the hearing panel's

findings and reco endation, we must decide whether the

ethical violations found by the panel are supported by clear

and convincing evid nce, and if so, whether disbarment is the

appropriate discipline. Finally, Schaefer raises a procedural

issue concerning th scheduling of the formal hearing.

Scope of SCR 182

SCR 182 p ovides:

In r.epre enting a client, a lawyer shall

not comm nicate about the subject of the
representation with a party the lawyer
knows to be represented by another lawyer

in the matter, unless the lawyer has the

consent of the other lawyer or is
authoriz d by law to do so.

The purpose of the rule is generally regarded as twofold:

first, it preve is lawyers from taking advantage of

laypersons, and s cond, it preserves the integrity of the

attorney-client r lationship.' The rule also prevents

inadvertent discl sure of privileged information by the

layperson.2 The issue in this case is whether the word

"client" in the introductory phrase includes the lawyer

himself, or means only a separate person who retains the

lawyer.

Schaefer argues that SCR 182 does not prohibit a

'ABA Comm. on Ethics and Professional Responsibility,

Formal Op. 95-396 (1995); see Faison v. Thornton, 863 F. Supp.
1204, 1213 (D. 1ev. 1993) (recognizing that SCR 182 is

"designed to preserve the integrity of the attorney-client

relationship").

2ABA Comm. n Ethics and Professional Responsibility,

Formal. Op. 95-396 1 ('L995).

12
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contacting another party to the case who is represented by

counsel. In support, Schaefer cites to the commentary to ABA

Model Rule 4.2, which is nearly identical to SCR 182, as well

as authority from other jurisdictions holding that SCR 182

does not prohibit a lawyer representing himself from

contacting represented parties.

Comment 1 to Model Rule 4.2 provides that "parties

to a matter may communicate directly with each other." 3 The

comment does not specifically address the situation of a

lawyer appearing pro se. Courts in some jurisdictions that

have adopted Model Rule 4.2 have concluded that the rule does

not prohibit contac when the lawyer represents himself.4

The majority of courts considering the issue,

however, have note that the purposes served by the rule are

equally present when the lawyer appears pro se.5 The lawyer

still has an adva tage over the average layperson, and the

integrity of the r lationship between the represented person

and counsel is not entitled to less protection merely because

the lawyer is appearing pro se. Consequently, these courts

'American Bar Association, Annotated Model Rules of

Professional Conduc 397 (4th ed. 1999).

4See, e.g., Pinsky v. Statewide Grievance Committee, 578

A.2d 1075 (Conn. 1990); California Rule of Professional

Conduct 2-100 cmt. (discussing California's version of Model

Rule 4.2, nearly identical to Nevada's SCR 182, and stating

that a lawyer who 's also a party may communicate on his own

behalf with a repr sented party, as the lawyer has independent

rights as

status).

a party that are not abrogated by his professional

5See, e.g., R nsvold v. Idaho State Bar, 925 P.2d 1118

(Idaho 1996); In re Segall, 509 N.E.2d 988 (Ill. 1987);

Sandstrom v. Sandstrom, 880 P.2d 103 (Wyo. 1994);

D.C. Bar Legal Ethics Comm., Op. 258 (1995).

13
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have enforced the ule in situations where a pro se lawyer

makes direct contac with a represented party.

The stat bar's Standing Committee on Ethics and

Professional Responsibility came to the same conclusion in a

1988 non-binding formal opinion ("Formal Opinion 8") .6 The

committee determin d that SCR 182 applies to a lawyer

appearing pro se, a d bars the lawyer from directly contacting

an opposing party ho is represented by counsel.' We agree,

and conclude that he purposes of the rule are better served

by applying it to lawyers who are representing themselves.

A relate issue is whether a lawyer who litigates on

behalf of a corpor tion of which he is a principal is subject

to the rule's res rictions on contact. Schaefer argues that

SCR 44, which prov des that nothing in the Supreme Court Rules

prohibits a perso from representing himself in any court

except the supre e court, together with SCR 2(8), which

provides that "pe son" includes a corporation, means that he

is entitled to rep esent Schaefer, Inc., as a pro se litigant.

Thus, according to Schaefer, he is not representing a separate

"client," and so t e rule does not apply.

We have consistently held that a legal entity such

as a corporation annot appear except through counsel, and we

have prohibited n n-lawyer principals from representing these

types

6State Bar
Professional Respo

Based on our prior cases, a lawyer

of Nevada Standing Comm. on Ethics and

nsibility, Formal Op. 8 (1988).

7Id.

aGuerin v. Gt erin, 116 Nev. 210, 993 P.2d 1256; Sunde v.

Contel of Califo nia, 112 Nev. 541, 915 P.2d 298 (1996);

Salman v. Newell, 110 Nev. 1333, 885 P.2d 607 (1994).

14
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acting in his capacity as a lawyer representing a client, not

as a principal of t e corporation. We therefore conclude that

SCR 162 applies in hese situations. In addition, in light of

our clear rulings o this issue, we reject Schaefer's argument

that SCR 182 as pplied to such situations is void for

vagueness.

Finally, chaefer contends that his contact with the

Mirage Resorts officers and employees was permissible because

lie is a Mirage sh reholder. According to Schaefer, SCR 182

only prohibits co, unication concerning the subject of the

litigation. Schae er thus argues that his letters to Mirage

employees9 and di ectors did not violate SCR 182 as they

concerned sharehol er matters.

SCR 182 bars only communication concerning the

"subject of the r presentation." Thus, communications from

Schaefer concernin matters of interest to Mirage shareholders

unrelated to the p nding litigation would not be barred by the

rule. Here, how ver, while several letters in the record

raise shareholder-type concerns, many do not. In addition,

even those including shareholder concerns also discuss the

pending litigatio . Accordingly, Schaefer's conduct was

within the scope o SCR 182.

Constitutionality if SCR 182

Schaefer makes several constitutional arguments

against enforceme t of SCR 182. First, Schaefer argues that

9The partic lar employees here were unquestionably

within the scope f SCR 182, as they were all management-level

employees. See ronin v. District Court, 105 Nev. 635, 781

P.2d 1150 (1989).

15
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since the rule prohibits speech about a particular subject,

i.e., "the subje t of the representation," it is a

presumptively inva id content-based restriction that must

withstand strict sclutiny to be constitutional.

We note t at Schaefer cites no authority in support

of his argument, an so it need not be considered.10 Moreover,

the argument is cl arly without merit. In Gentile v. State

Bar of Nevada,'1 th United States Supreme Court held that a

lawyer's speech i pending cases is subject to a greater

degree of regulation than that of the press. In addition, the

Supreme Court has pointed out that the term "content-based"

generally refers t whether the speech is prohibited on the

basis of viewpoint 12 and that "laws that confer benefits or

impose burdens on speech without reference to the ideas or

views expressed ar in most instances content neutral.i13 A

regulation is not n invalid content-based restriction merely

because one must review the speech's content in order to

determine whether he regulation has been violated.14 We thus

conclude that SCR 82 is not a content-based restriction, but

rather is content eutral.

As a con ent neutral restriction on speech, SCR 182

is constitutional if it is within the government's power, it

10SIIS v. Buclle1, 100 Nev. 376, 382, 682 P.2d 1387, 1390
(1984).

11501 U.S. 103 0, 1074 (1991).

12Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989).

13Turner Broa
643 (1994).

casting System , Inc. v. FCC, 512 U . S. 622,

14Hill v. Colorado, 120 S. Ct. 2480 , 2492 ( 2000).
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furthers an import

suppression of free

on free expression

that under this tes

within this court'

legal profession,

power. Next, the

protecting the att

and protecting la

lawyer; this inter

expression. Final

s no greater than necessary .15 We conclude

t, SCR 182 is constitutional. First, it is

power to promulgate rules governing the

rid so SCR 182 is within the government's

rule furthers the important interests of

rney-client relationship from interference

persons from overbearing by an opposing

st is unrelated to the suppression of free

v, the restriction on speech is no greater

than necessary. A lawyer

contact ; rather,

opposing counsel,

make direct contac

subject of the reps

Schaefer

when he was rep

unconstitutionally

what conduct is

introductory phias

t with a represented person regarding the

esentation.

next argues that SCR 182, as applied to him

suggests that the .awyer and the client are

consequently, a se

not the same, and

'5Urrited States v. O'Brien, 391 U.S. 367, 377 (1968).
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not binding, and mo

appearing pro se a

parties.

The state

he should be held t

a layperson unfam'

support, the state

a rule requiring

personality" clearl

a Ninth Circuit de

lawyer to refrain

bar" was sufficie

reover does not clearly state that lawyers

re prohibited from contacting represented

bar argues that, as Schaefer is a lawyer,

a greater understanding of the rules than

liar with statutory, interpretation. In

bar cites Wisconsin authority holding that

a lawyer to abstain from "an offensive

y established the prohibited conduct,'' and

cision indicating that a rule requiring

from "conduct unbecoming a member of the

tly clear. 18 The state bar argues that

Schaefer was on notice that his conduct was prohibited by

Formal Opinion 8, nd by Schaefer's 1981 public reprimand for

similar conduct.

Schaefer is correct in

is non-binding.

flawed. The opi

lawyer-party and

represented by cou

rule could be subj

the existence of

committee conclude

SCR 182 applies to

As stat

1926, a statute o

noting that Formal opinion 8

3ut Schaefer's analysis of the opinion is

ion clearly prohibits contact between a

pposing parties whom the lawyer knows are

.sel. The committee acknowledged that the

Oct to different interpretations, and noted

conflicting authority. Nevertheless, the

that the better-reasoned position is that

lawyers appearing pro se.

d by the United States Supreme Court in

rule is impermissibly vague if it "either

1'Matter of Be laver, 510 N.W.2d 129, 133 (Wis. 1994).

United Stat s v. Hearst, 638 F.2d 1190, 1197 (9th Cir.
.980).

-- -
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forbids or requires the doing of an act in terms so vague that

men of common intelligence must necessarily guess at its

meaning and differ as to its application." 19 This remains the

test today.20 It i well-settled that, in evaluating whether a

statute is vague, judicial opinions construing the statute

should be conside ed.21 "[T]he touchstone is whether the

statute, either s

reasonably clear a

was [prohibited]."`

be more closely

implicated.23

e con lude that the non-binding nature of Formal

Opinion 8, toge her with the existence of conflicting

authority from of er jurisdictions, renders SCR 182 vague as

applied to Schae er when he represented himself in the

litigation at iss e. In the absence of clear guidance from

19Connall v. General Constr. Co., 269 U.S. 385, 391

(1926).

20United Stat s v. Lanier, 520 U.S. 259, 266 (1997).

21Lanier, 520 U.S. at 266-67; Bouie v. City of Columbia,

378 U.S. 347, 355 362 (1964); Winters v. New York, 333 U.S.
507, 514-15 (1948) (noting that an individual is "chargeable

with knowledge of the scope of subsequent interpretation" of a

statute); Minnes to v. Probate Court, 309 U.S. 270, 273-74

(1940); Lanzetta v. New Jersey, 306 U.S. 451, 456 (1939);

Hicklin v. Coney, 290 U.S. 169, 172 (1933); Bandini Co. v.

Superior Court, 2 4 U.S. 8, 17-18 (1931); Fox v. Washington,

236 U.S. 273, 277 (1915).

22 Lanier, 520IU.S. at 267.

"Ashton v. K ntucky, 384 U.S. 195, 200 (1966); see also

Reno v. American Civil Liberties Union, 521 U.S. 844, 870-72
(1997) (noting that even if a statute is not so vague as to

violate due process, it may be impermissibly vague under the

First Amendment i it chills protected speech). As discussed

above, we

Amendment.
conclu e that SCR 182 does not violate the First

19



this court, Schaefer could have reasonably concluded that the

rule did not app y in situations where he was self-

represented . While a lawyer -party ' s insistence on contacting

represented parties , even in the face of specific requests not

to do so , could be iewed as unprofessional , SCR 182 arguably

did not clearly prohibit the contact.

We are not persuaded otherwise by the state bar's

cited authority. En Matter of Beaver, the Wisconsin court

considered that th term "offensive personality" had been

sufficiently define by case law and by its incorporation into

the ethical rules f the state.24 Here, no binding case law

from this court in erpreting SCR 182 was available during the

time period at iss e. Additionally, the rule in California,

where Schaefer is also admitted to practice, permits direct

contact by a se^

person.

f-represented lawyer with a represented

In United States v. Hearst,25 the Ninth Circuit

referred Patricia earst's defense counsel, F. Lee Bailey and

J. Albert Johns n, for investigation by disciplinary

authorities based n their contract for a book about the case,

which created at east a potential conflict of interest with

their client. ^he court interpreted the term "conduct

unbecoming a mem er of the bar" to incorporate the legal

profession's "code of behavior"; in addition, the court relied

on several other specific rules in determining that the

lawyers' conduct

24510 N.W.2d

2'638 F.2d at

should be investigated more fully in a

t 132-34.

1193-95.
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disciplinary procee

render SCR 182 a

represented lawyer.

In additi

A member of the state bar shall not in any

way communicate upon the subject of

controversy with a party represented by

counsel .

Accordin ly, to the extent that the violations of

SCR 182 found by t e panel rely on instances in which Schaefer

was representing himself , they may not be considered in

determining the a ppropriate discipline to be imposed in this

case . "[ D]ue process bars courts from applying a novel

construction of a riminal statute to conduct that neither the

statute nor any p for judicial decisions has fairly disclosed

is self-represente

This version of he rule did not include the prefatory

language of the cu rent version of SCR 182, "[i]n representing

a client," and cl arly forbade a lawyer from contacting a

represented party under all circumstances concerning the

"subject of controversy." In contrast, the current version of

SCR 182 arguably 1 nds itself to some confusion when a lawyer

to be within its

'
6 Id. at 1197-

scope."27 While SCR 182 is not a criminal

99.

Lanier, 520 U.S. at 266; see also Bouie, 378 U.S. at

355, 362 (provi ing that judicial construction can cure

vagueness, but of retroactively, particularly where the

construction broad ns the conduct covered by the statute).
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statute, nor is our

Formal Opinion 8

Jurisdictions, SCR

contacts with represented parties while a lawyer is self-

represented are f rbidden. Nevada's lawyers are now on

notice, however, t at SCR 182 applies to them even when they

are representing t emselves. As discussed above, Schaefer's

argument that the

he represented Sch

Schaefer

unconstitutionally

such as settlement

scope.

argument,

addition,

He cites

and it

we note

lawyer-party and 4

contact that rais

construction precisely "novel" in light of

and the decisions of several other

182 did not "fairly disclose" that direct

ule is vague as applied to situations where

efer, Inc., is without merit.

next argues that SCR 182 is

overbroad because unobjectionable contact

discussions are included within the rule's

no relevant authority in support of his

therefore need not be considered.28 In

that a settlement discussion between a

represented party is precisely the type of

s some of the major concerns addressed by

the rule. The ^ay party is at a disadvantage, and may

inadvertently dis close privileged information during the

course of such dis ussions.

For an nactment to be overbroad on its face, it

must reach a substantial amount of constitutionally protected

conduct.29 Here,

the subject matter

lawyer knows the

the rule only proscribes contact concerning

of a pending case with respect to which the

party to be represented. This proscription

protects the partj' from potentially domineering behavior and

28 Buckley, 10 a Nev. at 382, 682 P.2d at 1390.

29Hoffman Estates v. Flipside, Hoffman Estates, 455 U.S.

489, 494 (1982).
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preserves the atto$ney-client relationship between the party

and counsel. As di cussed above, a lawyer's speech concerning

a pending case is subject to greater regulation than other

forms of speech.30 Accordingly, the rule does not reach a

substantial amount of constitutionally protected speech. As

Schaefer has not rticulated how the rule is overbroad as

applied to him, an the rule is not overbroad on its face, we

conclude that his argument is without merit.

Schaefer's final constitutional argument concerns

his Sixth Amendme t rights as a criminal defendant. He

asserts that his

law" because as a

had a right to con

:ontact with the Foxes was "authorized by

pro se defendant in the criminal case, he

.act the witnesses in that case. He claims

that he had this r^ght even though a no-contact order had been

entered, and even though Mr. Fox was a represented defendant

in the civil conspiracy case.

Here, Sc aefer's communication concerned the civil

conspiracy case, of only the criminal case. Also, a no-

contact order had been entered by the court, and Schaefer

violated it. Finally, the substance of Schaefer's contact was

an attempt to per uade the Foxes to change their testimony in

the criminal

communication. 31

merit.

seca

m ccordingly, Schaefer's argument is without

to favor Schaefer - an illegal

30Gentile , 50 U.S . at 1074.

31NRS 199 . 24 (providing that offering compensation or

reward to a witne s to influence his testimony in an official

proceeding is a c tegory C felony).

23



Propriety of contin

Schaefer

continuance of the

counsel. Schaefer

because the second

in the month. Acc

new counsel because

holidays.

We are

Schaefer stated on

week 's notice of

November 17, 1999,

Additionally, he w

Led hearing

Challenges the denial of his request for a

second hearing date so that he could obtain

argues that he is entitled to a new hearing

hearing was reset for January 4, not later

rding to Schaefer, he was not able to find

no one wanted to work on his case over the

not persuaded by Schaefer's argument.

the record that he needed no more than one

he continued hearing, and was aware from

that he needed to find counsel immediately.

s notified no later than December 6, 1999,

of the new hearinj date. Even from December 6, Schaefer had

four weeks to ob

continued hearing.

train new counsel and to prepare for the

Schaefer has not demonstrated that this

Adequacy of eviden a supporting violations

Although the recommendations of the disciplinary

panel are persuasve , this court is not bound by the panel's

findings and recorimendation, and must examine the record anew

and exercise independent judgment.32 Ethical violations must

be proven by clea and convincing evidence, which this court

has described as evidence which "' need not possess such a

degree of force fas to be irresistible, but there must be

32In re Kenick , 100 Nev. 273, 680 P.2d 972 ( 1984).
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evidence of tangibl facts from which a legitimate inference

. . . may be drawn. "33

In connection with the order Schaefer prepared in

the injunction cas , the panel found that Schaefer violated

SCR 173(3) (fairnes to opposing party and counsel: disobeying

obligation to tribu al) and SCR 203(4) (conduct prejudicial to

the administration of justice). The record demonstrates that

Schaefer deliberately included an award of costs to Schaefer,

Inc., in the order he prepared when the district court had not

awarded any costs. He subsequently refused to stipulate to a

modification of th order, thus forcing opposing counsel to

file a motion to mend. We conclude that the violation of SCR

173(3) is support d by clear and convincing evidence. We

disregard the violation of SCR 203(4), as no such violation

was charged for ths conduct in the complaint.34

With resppect to Schaefer's visit to the Foxes, the

panel found that S

opposing party and

haefer had violated SCR 173(6) (fairness to

counsel: request that witness refrain from

providing inform tion), SCR 182 (communication with

represented perso ), SCR 203(2) (criminal act adversely

reflecting on fitiess to practice), and SCR 203(4) (conduct

prejudicial to th

that clear and

administration of justice). We conclude

convincing evidence supports the panel's

33In re Stuh f, 108 Nev. 629, 635, 837 P.2d 853, 856

(1992) (quoting G uber v. Baker, 20 Nev. 453, 477, 23 P. 858,

865 (1890)).

34Burgess v. Storey County, 116 Nev. 121, 992 P.2d 856
(2000) (holding that due process requires that party be
notified of char es against him); State Bar of Nevada v.

Claiborne, 104 Ne . 115, 756 P.2d 464 (1988) (noting that due

process requiree is must be met in bar proceedings)
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finding that by ffering to dismiss Mr. Fox from the

conspiracy case in exchange for favorable testimony in the

criminal case, Scha fer violated SCR 173(6).

The panel did not make any findings to support its

determination that chaefer violated SCR 203(2), and the basis

for the finding is not clear from the record. Also, the

complaint did not i clude a charge that Schaefer violated this

rule, but rather Sq

not charge violat^

R 203(3). In addition, the complaint did

ons of SCR 182 or SCR 203(4) for this

conduct. Accordingly, we conclude that these violations may

not be considered.3

Concernin the global settlement, the panel found

that Schaefer viol ted SCR 182 (communication with represented

party). The rec rd demonstrates that Schaefer repeatedly

contacted the Ass ciation president directly concerning the

settlement, despit

through counsel.

b,^ clear and

representing Schae

be considered in d

In the

Schaefer violated

a specific request that all contact be

The violation of SCR 182 is thus supported

onvincing evidence. As Schaefer was

'er, Inc., in this matter, the violation may

^termining an appropriate sanction.

receivership case, the panel found that

SCR 170 (meritorious claims), SCR 182

(communication wi represented party), SCR 203(1) (violation

of the rules of PTO fessional conduct), SCR 203(3) (misconduct

involving dishonesty, deceit, fraud or misrepresentation), and

SCR 203(4) (conduct prejudicial to administration of justice).

35 Id.; see al $o Robison v. Robison, 100 Nev. 668, 691 P.2d

451 k1984) ( notin that a tribunal ' s findings must include a

sufficient factua basis for its ultimate conclusions).
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The record reflects

a party-plaintiff w

do so, and at a ti

country for several

The record also ref

that the district

Schaefer +ea- persi tently refused to pay. We conclude that

the violations of SCR 170 and SCR 203(3) are supported by

clear and convinci ng evidence. As the complaint did not

charge violations f SCR 182, SCR 203(1) or SCR 203(4) based

on this conduct, th se violations will not be considered.36

With res ect to the Mirage cases , the panel found

that Schaefer vi lated SCR 182 by directly contacting

officers, director and employees of the Mirage , even after

specifically reque

refrain from such

convincing evidence

representing himse

that Schaefer included the Thaler Trust as

en the trustee had not authorized him to

e when he knew the trustee was out of the

months and would not discover his actions.

ects that the complaint was frivolous, and

court imposed sanctions of $5,000, which

ited by Mirage Resorts' general counsel to

contact. The record contains clear and

of these contacts. But since Schaefer was

_f in these cases, we do not consider this

violation in determining the appropriate discipline to be

imposed.

In the

violated SCR 172

(misconduct env

Texas case, the panel found that Schaefer

(candor toward the tribunal), SCR 203(3)

)lying dishonesty, deceit, fraud or

misrepresentation)I, and SCR 203(4) (conduct prejudicial to the

administration of justice) by submitting a false affidavit in

support of his ap lication for admission pro hac vice. SCR 99

provides that this court has disciplinary jurisdiction over

36Bur.gess, 11 Nev. at 124-25, 992 P.2d at 858; Claiborne,

104 Nev. at 216-1 , 756 P.2d at 530.
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attorneys admitted in this state. Moreover, SCR 203.5

specifically provid0s that this court has jurisdiction over a

lawyer licensed in Nevada even if practicing elsewhere. Thus,

Schaefer's conduct

Nevada . We concluc(

in Texas is subject to discipline in

e that by claiming he had not been subject

to discipline with 'n the pertinent time period, when in fact

he had, Schaefer violated SCR 172 and SCR 203(3). We

disregard the pan l's finding that Schaefer violated SCR

203(4), as no such iolation was charged in the complaint.37

Propriety of recommended discipline

The pan found one violation of SCR 170

(meritorious claims), one violation of SCR 172 (candor toward

the tribunal), on

opposing party

e violation of SCR 173(3) (fairness to

nd counsel: disobeying obligation to

tribunal ), one vioation of SCR 173 ( 6) (fairness to opposing

party and counsel:

information), four

request that witness refrain from providing

violations of SCR 182 (communication with

represented party) one violation of SCR 203(1) (violation of

the rules of pro essional conduct), one violation of SCR

203(2) (criminal act adversely reflecting on lawyer's

fitness), two violations of SCR 203(3) (misconduct involving

dishonesty, deceit, fraud or misrepresentation), and five

violations of SCR 203(4) (conduct prejudicial to

administration of .justice). As discussed above, we do not

consider one of the SCR 182 violations, since Schaefer was

representing himse

of the SCR 182 vi

37Burgess, 116

104 Nev. at 216-17

f in that instance. We also disregard two

lations, the SCR 203(1) violation, the SCR

Nev. at 124-25, 992 P.2d at 858; Claiborne,

756 P.2d at 530.
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203(2) violation an four of the SCR 203(4) violations, as no

such violations we e charged in the complaint based upon the

particular conduct relied upon by the panel.

The panel also found that the aggravating factors of

a pattern of misconduct, multiple offenses, and Schaefer's

of misconduct. I addition, Schaefer steadfastly maintains

that all of his conduct was permissible, and fails to

acknowledge in any ay that his conduct was wrongful.

Schaefer's discipline history is of relevance in

determining the aFpropriate sanction to be imposed, and it

includes two public reprimands and a suspension. The first

public reprimand as by this court in 1981 for taking a

default without notice to opposing counsel even though counsel

had appeared in t e action, and for engaging in settlement

discussions with a represented party without counsel's

consent. Schaefer also received a public reprimand from this

court in 1995, a reciprocal discipline based on a 1993

California order including numerous probationary conditions,

for (1) willfully failing to maintain the respect due the

courts by disobeyi g a United States District Court order of

October 13, 1993; (2) making a threatening statement to

opposing counsel; and (3) failing to safeguard a client's

files after the termination of his representation. In 1998,

Schaefer received a one-year stayed suspension from this

court, with 30 da s actually served, as reciprocal discipline
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for a 1997 Califor

comply with the

California court's

CONCLUSION

We concl de that disbarment is warranted. The

record reflects a b atant disregard by Schaefer for the rights

of others and the a

iia order, based on Schaefer's failure to

probationary conditions imposed by the

[993 disciplinary order.

Ministration of justice. This pattern is

demonstrated by Sch

as a party without

witness's testimony,

court order, and h

efer's actions in naming the Thaler Trust

uthorization, his attempt to influence a

his self-serving award of costs without

^s false affidavit to the Texas court.

3cnaefer 's persiste^ t refusal to recognize that any of his

dctions were impro er indicates that his behavior is not

likely to improve i the future. Under these circumstances,

disbarment is the on y sanction that will adequately serve the

purposes of attorne discipline: to protect the public and

the integrity of the bar.38

Accordingl John Michael Schaefer is disbarred.

Schaefer shall pay he costs of the disciplinary proceeding

38 Claiborne, 104 Nev. at 219, 756 P.2d at 531.
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within thirty (30) d

comply with SCR 115.

ys, and Schaefer and the state bar shall

C. J.

Ma

Youn

Agosti 4

Leav

W

J.

Becker
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