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This is a proper person appeal from an order denying a post-

conviction petition for a writ of habeas corpus.' First Judicial District 

Court, Carson City; James Todd Russell, Judge. 

In his petition filed on December 21, 2011, appellant claimed 

that the Nevada Department of Corrections had structured his sentences 

incorrectly. Having reviewed the record on appeal, we conclude that 

substantial evidence supports the decision of the district court to deny 

relief and that the district court did not err as a matter of law. Riley v.  

State,  110 Nev. 638, 647, 878 P.2d 272, 278 (1994). We therefore affirm 

"This appeal has been submitted for decision without oral argument, 
NRAP 34(f)(3), and we conclude that the record is sufficient for our review 
and briefing is unwarranted. See Luckett v. Warden,  91 Nev. 681, 682, 
541 P.2d 910, 911 (1975). 
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the denial of the petition for the reasons stated in the attached district 

court order. Accordingly, we 

ORDER the judgment of the district court AFFIRMED. 

Saitta 

/ —LA  
Hardesty 

cc: Hon. James Todd Russell, District Judge 
Jamahl Patterson 
Attorney General/Carson City 
Carson City Clerk 
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR CARSON CITY 

-o0o. 

9 JeA‘MAHL PATTERSON, N90886 

10 	 Peritibret, 

11 	vs, 

12 GREGORY SM1TR. WARPEN, 

13 	 Respondent. 

14 

15 ' 	This rnaElr comes before the Court on Petitioners PethLon fOT Wtil of HAea s Corpus 

16 filed on December 21, 2011, An Answer was tiled on March 7,2012. A Request to Submit was 

17 fi!ed Ate same date. 

18 I 	I. 	FACTS AND PROCEURAL HISTORY 

19 ' 	A Judgement of Conviction was .filed May 1, 2006. in Ca.seNci, 064'?0149C, in the First 

20 I Judit:ial Distiict Court of the State of Nevada, in and for Carson City, in which the Petitioner 

21 fo-und ftuatty of Leaving the Scene of an Accident (Hifi & Run.) Involving Injury. The Petitioner 

was 2.:,-nitenced to a minimum of' twenty-sax (26) months to a maximum done hundred twenty 

(12.0) months arid imposed 8 fine of $2000_ ("2006 Case). 

24 :II 	Whiie in the custody of ihe Nevada Department olCorreetions serving his -sentence in the 

.25 i 2006 case, the Petitioner escaped from Stewart Conservation Camp, on April 16, 2007: While 
i 

26 on escape status he committed the crime of Attempted Invasion of the. Horne in Wahoe County, 

: - 2007 Case"): 

28 
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A judgment of .  Conviction was filed on December 13, 2007, in Case No CR07.1518, th 

the . Second Judicial District Court of the State of Nevada, i 4 -)r the County of Washoe, in - 

which the 'Petitioner waS found guilty of Attempted Invasion of the Home. The Petitioner was -

st..nt.crwed. i.(.D miniinum of twelve (12) months to a maximum of thirty-six (36) months to tun. 

consecutive with the sentence imposed in the 2006 c,ae, Case No, 06-00149C. Additionally, this 

s•entenee was- tio rim consecutive with any other sentence the Petitioner was obligated to serve. 

A Judgement of - Conviction was tiled October 21, 2008, in case No. 08 CR. 00058 1E3, tn 

: the first Judicial Ditirzi.LI Court of the State of NeVada, in and for Carson Cit: y.„ ii which - the 

Petitioner was found guilty of Escape. ("2O0 Case'),. The Petitioner was sentenced to a 

minimum of twelve (12) months to a tnaximum of sixty (60) months. This sentenot was LO run 

-consecutive to the 2006 case, Case No. 06-00149C 

Therefore, both the 2007 and 2008 Judgments of Conviction specifically required the 

sentenced imposed by each respective Judgment of Conviction run conse.:cutive with the 2006: 

ease. The Petitioner claims- in biis Petition that N•DOC has unlawlully run his current 2008 

sentence consecutive to the 2007 case. Petitioner asserts that the sentence imposed in the 2008 • 

ease was to be run concurrent with the sentence imposed in the 2007 case: Thc Petitioner further 

argues. M the alternative,. that if his 2007 and. 2005 sentences were to run consecu•tivc, that this 

Cour( should now modify his sentence in the 2008 case and provide that the 2008 sentence run 

torixtirrent with the 2007 sentence. 

On December 4, 2008, the Petitioner filed a Motion with this Court requesting 

c1ar•ifteation whether the 2008 case was being nin consecutively or concurrently with the 2007 

2008 the Office of the Attorney .  General filed a Response - to•- the 

Petitioner's Motion. rL his Response, the Deputy Attorney General declared the Petitioner's 

Motion mi)01, pursuant to NS belief that the 2:008 case and 2007 case were already running 

concurrent to one another, and not consecutive. The Deputy Attorney General based his 

reasoning on NRS 176.035( ), which states: 

case. Ort December 1 



Except as otherwise provided in subsection 2, whenever a Damn is convicted 
of two or more offenses, and senterive has been pronounced for one offense. 
the court in imposi ng any subsequent sentence may provide that the sentenCeS 
SubSequeraly pronounced run either concurrently or consecutively with the 
sentence first imposed, Except as otherwise provided in subsections 2 and 3, 
if tbe court inak-.es no order with reference thereto, all such subsequent 
senienecs run coneuiTently. 

$ I 	Based on this Court not addressing specifically whether the 2008 case and 2007 case were 

6 !to he run concurrently or consecutively, when the Court had the discretion to do so, the Deputy 

7 Attorney General concluded, under NRS 1 76.035(1) that the sentences were to be run 

concurrently. Furtherniore, the Deputy Attorney General concluded that the. provisions of NRS. 

9 , 376.0350), mandatine concurrent sentences when a subsequent felony i.s committed by a person I 

10 already serving i &en ieriee kir a prior felony, did not apply to this case. NI S 376.035(21 provides: 

	

11 1 . 	Except as otherwise provided in this subsection, whenever a person under 
sentence of imprisonment for committing a felony commits another crime 

	

12  il 	constituting a felony and•is sentenced to another term of imprisonment for the 
felony, the fatter term must not begin until the expintion of all prior terms. 

13 

14 : The Deputy Attorney General concltided NRS 176.035(2) did not apply to this matter based 

15 en the case, Forbes .,.. Stare, 96 Nev. , 17 (1980), 1n Forbes. the Cowl held that a winericing court 
4 

16 I  has discretion to ru.ri a sentence for escape concurrent or CoM;eClitiVe 10 the dcfendant : s ori ginal 

17 sentence when the defeadant was not under a terrn of imprisonment at the time he escaped, Ed. at 1 

. 	! 
18 I 8 ( emphasi s added) The delndant j 	escaped from •a hospital while in custody. awaitirrz, ' 

19 trial. In this case, the Deputy Attorney General in 2008, stated in his Response that be cause the 

20 Judgment of Conviction in the 2007 case was entered arker  the crime of escape was committed, 

21 under Forbes, the provisions of NRS 176_035(2) did not apply. (Emphasis added). 

U. 	Presumably. the Deputy Attorney General in 2008 misunderstood the holding of the Forbes 

23 cast, as illowing the sentencing court to exercise discretion with regards to imposing a consecutive 

24 or concurrent sentence if, when: the defendant escaped from -custody, he was not serving a sentence 

25 I for the later crime(s)bui was instead serving a sentence for another, prior crime. B-Kause in 2007. 

26 at the time of the escape, the Petilioner Was not serving time for the 2007 case, the Deputy Attorney 

27 General concluded that the Court maintained discretion and was not required to run the sentences 

icollsecutIvidY, pursuant to NRS l',76.:-35(2)_ Under the Deputy Attorney Cierteralss reasoning 



because the Court was not required to run the 2007 and 2008 enterice. 	nsecutively under NRS 

2 	76_035(2;p. and did not specifically state in its judgment of Conviction whether the 2007 and 2008 

3 sentences were to be WV consecutively or COTIC!orrently, under NRS I 76,0350), the sentences ran 

4 .coneurrently: Based on this repretse• ntation, the Petitioner's Motion was thus denied as moot by this 

5 . Court on December 16, 2008, 

6 	11, 	'DISCUSSION 

7 	The Petitioner's 2.007 and 2008 sentences arc to run consecutively. This Cou.rt's 2008 

8 judgment of Conviction did not need to provide whether the 2007 and 2008 sentences were to be 

9 run 'consecutively or COIN urrentiy because the Court's discretion with reaaids to that issue was 

10 removed by NRS 176.035(2), Based on prevailing Nevada law, the Court may not Modify the 

11 j terms of !lie Petitioner's sentence_ 

12 	Under NRS 176.035(2), when a defendant, already Under a term of imprisonment, commits 

13 a sabsequent felony for which he is sentenced to another term of imprisonment.. all prior terms of 

14 imprisonment must be served before the defendant may serve the term of imprisonment for the 

15 : subsequent offense:. NR_S 176.035(2) thus removes t court's discretion, provided for in NRS 

16 : 176.03.5(11, in determining, whether multiple sentences may be run concurrently or consecutively 

17 !Felonies committed by a defendant while incarcerated and krviug a term 0Cimprisorintent for 

18 another time may not be run concurrently, 

19 	The Deputy Attorney General's understanding of the holding in the Forbes ease in 2008 

20 was misguided_ The defendant in Forbes was not under a term of iniprisonment at the lime of his 

21, escape from custody. He was merely in custody, awaitin.g trial. In this case, the Petitioner was 

22 serving a term of iinpnsonmcnt for the 2006 case at the time he committed the crime of escape, 

23 this situation 	1761)35(2) explieitly removes the trial court's discretion with regards to 

24 running sentences concurrent or conseclitive, and mandates that they run consecutive_ This COutilS' 

25 .200.g Judgment of Conviction specified that the 2008 sentence was to run consecutive to the 2006 

26 sentence. This Court did not address whether to run the 2008 sentence COFISCCUtiVe. Or COIICIjiTen: 

21 with the 2007 sentence, which was not an error because its discretion was removed hy statute, 



t‘Ife.,4 

Gerterany, -.1district court may not modify the terms of a sentence after the defendant has 

hegun servinR it, Sialey v_ The State ofNemia, L06 Nev. 75 (3990), NRS I 76.185(4) Exceptions 

3 , to this rule may be made when a court makes it mistake in judgment that .Works to the extreme 

4 detriment of the defendant, based on his due process rights. a at 79. The defendant begins to 

serve a scnr: enee when a judgment of conviction is signed by the Li Lidge_ 

6 	As an alternative argumerbt, the Petitioner requests that this Court modify the 200 13 s,entetice 

7 to run concurrently with the 2007 sentence, I lowever, the law with regards to this area is 

8 unequivoca L This Court may not modify the terms of the 2008 sen e nee after the judgement of 

9 .Convicrion was signed unless the original 'sentence was mistaken and this mista.kr worked to the 

10 extreme detriment of the Petitioner. This Court's original 2008 sentence,. which effectively Tan the 

Ii 2008 sentence consecutive to the 2007 and 2006 sentences, was correzt, pursuant to. NRS 

176.035(2). Based on the absence of mistake by the Court in the 200li sentencing, the poten4a1 

13 :detriment E0 the Petitioner need not be addressed. 

14 	[ff. jUILICM ENT 

15 	1T IS RERE.13Y ORDERED tbat the Petition for Writ of Habeas Corpus is DENIED 

16 pursuant to NRS 76.035(2), which requires the 2007 and 2008 sentences run eorisecutiliely. 

17 	DATED this 	/9.14clay  of April, 2032_ 

OWES T. RUSSFt4. 
strict judge 
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