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SUPREME COURT

OF

NEVADA

VS.

BOARD OF REVIEW, NEVADA
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TRAINING & REHABILITATION-
EMPLOYMENT SECURITY DIVISION;
APPEAL TRIBUNAL, NEVADA
DEPARTMENT OF EMPLOYMENT
TRAINING & REHABILITATION-
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DEPARTMENT OF EMPLOYMENT
TRAINING & REHABILITATION-
EMPLOYMENT SECURITY DIVISION;
AND MEDCO HEALTH SOLUTIONS
OF LAS VEGAS, INC.,
Respondents.

ORDER OF AFFIRMANCE

This is an appeal from a district court order denying a petition

for judicial review of an administrative decision in an unemployment

matter. Eighth Judicial District Court, Clark County; Sally L. Loehrer,

Judge.

Appellants consist of 347 employees employed by respondent

Medco Health Solutions of Las Vegas, Inc. Appellants appeal the district

court's order denying their petition for judicial review of the Nevada

Department of Training and Rehabilitation Employment Security

Division's Board of Review's (Board) determination that they, as

employees of Medco, were statutorily disqualified from receiving

unemployment benefits under NRS 612.395. NRS 612.395(1) provides, "A

person is disqualified for benefits for any week with respect to which the

Administrator finds that his total or partial unemployment is due to a

labor dispute in active progress at the factory, establishment or other

premises at which he is or was last employed." In addition, the Board
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determined that appellants were not exempted from disqualification under

NRS 612.395(2)'s exceptions i.e. when "[t]he person is not participating in

or financing or directly interested in the labor dispute which caused his

unemployment[,] ... and ... [t]he person does not belong to a grade or

class of workers . . . whom are participating in or financing or directly

interested in the labor dispute").

On appeal, appellants argue that an employee who is

unemployed due to an employer-based lockout is not precluded from

collecting unemployment benefits under NRS 612.395(1). We determine

that appellants' challenge is without merit. Therefore, we affirm the

district court's order denying the petition for judicial review. The parties
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are familiar with the facts and we do not recount them here except as

necessary to our disposition.

Standard of review

This court has established that when it reviews an

administrative unemployment compensation decision, it is bound by the

same standard of review as the district court, and examines the Board's

administrative record for abuse of discretion. Clark County Sch. Dist. v.

Bundley, 122 Nev. 1440, 1444, 148 P.3d 750, 754 (2006); see NRS

612.530(4). The Board's factual determinations will be afforded deference

if they are supported by substantial evidence. Bundlev, 122 Nev. at 1444,

148 P.3d at 754. Substantial evidence is that which "a reasonable mind

could find adequately upholds a conclusion." Id. at 1445, 148 P.3d at 754.

If the Board's determination is based on substantial evidence, this court

will defer to the Board's "fact-based legal conclusions with regard to

whether a person is entitled to unemployment compensation." Id. But, if

the issue presented is a question of statutory interpretation, this court will
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review the Board's decision de novo. See id.; Torrealba v. Kesmetis, 124

Nev. , 178 P.3d 716, 721 (2008).

"Labor dispute" under NRS 612.395(1)

NRS 612.395(1) provides, "A person is disqualified for benefits

for any week with respect to which the Administrator finds that his total

or partial unemployment is due to a labor dispute in active progress at the

factory, establishment or other premises at which he is or was last

employed." (Emphasis added.) The basic contentions between appellants

and respondents Medco and the Employment Security Division of the

Nevada Department of Employment, Training and Rehabilitation (ESD)

are grounded in the breadth and scope of the term "labor dispute," as used

in NRS 612.395(1). Appellants claim that this issue is one of first

impression, which requires this court to construe NRS 612.395(1). Medco

and ESD disagree and argue that this court cannot construe the statute

because the statute has a plain meaning, which this court has already

decided in Airport Casino v. Jones, 103 Nev. 387, 741 P.2d 814 (1987). We

agree with Medco and ESD and conclude that the phrase "labor dispute,"

for purposes of disqualification from unemployment compensation under

NRS 612.395(1), has a plain meaning and includes employer-based

lockouts, as already established by this court in Airport Casino v. Jones,

103 Nev. at 391, 741 P.2d at 817.

In Airport Casino, this court defined the term "labor dispute"

to "include[ ] `any controversy concerning wages, hours, working
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conditions,' or terms of employment." Id. (quoting Gorecki v. State, 335

A.2d 647, 648 (N.H. 1975)).

In applying this definition of "labor dispute" to the facts of this

case, we examine the Board's administrative record for abuse of discretion,
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affording deference to the Board's findings if they are supported by

substantial evidence. See Clark County Sch. Dist. v. Bundley, 122 Nev.

1440, 1444-45, 148 P.3d 750, 754 (2006); see also NRS 612.530(4).

Here, the Board adopted the appeal tribunal's findings of fact

and reasons for affirming ESD's decision in all respects. By adopting

those findings and conclusions, the Board concluded that a labor dispute,

as defined in Airport Casino, existed in this case-regardless of whether

appellants were locked out or conducted a strike-because the dispute

between appellants and Medco amounted to a controversy regarding

wages, hours, and working conditions. After reviewing the record, we

conclude that substantial evidence supports the Board's findings.

Our conclusion that substantial evidence supports the Board's

findings in this case is based on the undisputed fact that Medco's lock-out

was the result of failed negotiations concerning appellants' wages and

medical benefits. Because a dispute over wages and medical benefits is

"`a[ ] controversy concerning wages' . . . [and] terms of employment,"

Airport Casino, 103 Nev. at 391, 741 P.2d at 817 (quoting Gorecki v. State,

335 A.2d 647, 648 (N.H. 1975)), we conclude that the Board did not abuse

its discretion by determining that appellants were not entitled to

unemployment benefits pursuant to NRS 612.395(1).

With respect to appellants' claim that this labor dispute does

not necessarily lead to disqualified unemployment, as provided in NRS

612.395(2), we conclude that appellants' claim is unavailing. While

appellants are correct in that an employee may not be disqualified if he or

she establishes that he or she is subject to the exception provided in NRS

612.395(2), our review of the record and the Board's findings reveals that

appellants failed to demonstrate that they were subject to that exception.
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See Alldredge v. Archie, 93 Nev. 537, 541, 569 P.2d 940, 943 (1977)

(clarifying that the claimant of the unemployment benefits has the burden

of proving-to the satisfaction of the administrator-that he meets the

requirements under NRS 612.395(2)'s exception). Thus, the Board's

finding that appellants were at least supporting and financing the dispute

because they would gain or lose as a result of the settlement thereof is

supported by substantial evidence, and we conclude that the Board did not

abuse its discretion by denying appellants' claim for recovery.

Having considered appellants' contentions and concluded that

they are without merit, we

ORDER the judgment of the district court AFFIRMED.

, C.J.

C^^) o ao-s , J.
Douglas

-J WC^ -, J.
Saitta

,/ I -,
041A, Mp , J.
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